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TO THE 

RIGHT HONORABLE, THE EARL OF ELDON, 

LORD HIGH CHANCELLOR OF GREAT BRITAIN, 

THIS LITTLE TRACT, 

UPON A SUBJECT WHICH HIS LORDSHIP'S DECISIONS HAVE. 
TENDED SO MUCH TO ELUCIDATE, 18, 

WITH HIS PERMISSION, 
RESPECTFULLY INSCRIBED. 



PREFACE. 



Shortly after I was appointed a Commissioner of 
Bankrupt, I was fed to reflect upon the subject of Com- 
mitment. I consulted the different treatises upon . the 
bankrupt taw. Some of them are, undoubtedly, works 
of great merit, and justly entitled to the high reputation 
they enjoy 5 but they are very concise with respect to 
the subject of commitment. This cannot excite sur- 
prise when the extent is considered of that branch of the 
law of which they professedly tfreat, comprising a Tery 
wide rangto of legal; ds well as of equitable jurisdiction. 
But, if, from this cause, the text-writers on the bankr 
nipt law have appropriated onfy a small portion df their 
volumes to the disouesaon of the doctrine of commit- 
ment, the extreme importance of the subject is evident, 
wnether we reflect upon the consequences, which for a 
time at least, are' penal in every instance in which re- 
cottfoe is had to this " trust of power," or whether we 
consider the variety of persons who are liable to, and 
may become the objects of it. The bankrupt law, 
Indeed, amongst those who are subject to examination, 
and eventually to coirim'rtment, distinctly enumerates 
<ne various individuals ooiriprised within the following 
etosae* i fint, persons whom the commissibners shall 
believe* capable of giving any information concerning 
the' trading or agt of bankruptcy : secondly, persons 
kntfwfl, or suspected to have shy of the estate of the 
bankrupt in their possession : thirdly, persons supposed 
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to be indebted to the bankrupt: fourthly, persons whom 
the commissioners believe capable of giving information 
* concerning the person, trade, dealings, or estate of 
the bankrupt, or concerning any act of bankruptcy com- 
mitted by him, or any information material to the full 
disclosure of his dealings : fifthly, the bankrupt himself: 
sixthly, the bankrupt's wife. From this enumeration, 
his obvious, that the power of commitment, is nearly, if 
not quite commensurate with the whole mass of society, 
there being, probably, but few persons who do not 
fell within the one, or the other of these classes. 
; Although this power is probably not more extensive, 
with respect to the persons over whom it may be ex- 
ercised, than is absolutely necessary, in order to coun- 
teract the numerous and variously complicated frauds 
of traders, it is perfectly evident, that it ought to be 
well defined, least the personal liberty of the indivi- 
duals' who are liable to become the objects of it, 
should be unnecessarily endangered. It is equally 
obvious, that those who are entrusted with this power 
should understand the extent to which they may ex- 
ercise it. Ignorance upon this point must necessarily 
be productive of infinite mischief. Whilst the persons 
liable to be the objects of the power would have their 
personal liberty endangered by the doubts which 
would surround a jurisdiction involved in unnecessary 
obscurity, the individuals entrusted with the exercise 
of that jurisdiction would be placed in a situation of 
difficulty. If this palliated, yet at the same time it 
would lead to the excesses of the rash and intempe- 
rate commissioner, and if it excused, it would have a 
natural tendency to occasion the deficiencies of the 
one who was timid and diffident in the discharge of 
his duties. 



PRXfACS. Vli 

These considerations led me to examine with tome 
attention the original cases. I found, that much was 
defined, which I had considered indeterminate, and 
much was elucidated, which I had conceived to be 
obscure. I found, that, with few exceptions, the 
power of commitment had been limited and restricted, 
as much, possibly, as it ought to be, considering the 
infinite and variously complicated frauds it has to coun- 
teract, and repress. In the course of this investigation* 
1 collected some information which 1 considered va- 
luable : but I do not know, that I should ever have 
arranged it for publication, had 1 been insensible to the 
urgent entreaties of individuals, for whose judgment I 
entertain much respect. Nor even thus influenced, 
should I have suffered this tract to appear without much 
more reflection than I have been able to bestow upon 
it, had not the flattering manner in which • it -has 
been announced by a gentleman highly distinguished 
for his knowledge of the bankrupt law, and still more 
for the liberality and kindness with which he is ever 
ready to communicate that knowledge to others, com- 

- pelled me at once to go to the press, least by the 

* delay of the publication, I should excite a higher ex- 
pectation with regard to the nature, or the merits of 

.this sketch, than it really has any just pretensions to. 
Another reason has in some measure induced me 

■ not to delay the publication. I allude to the passing 
of the recent Bankrupt Act, which in some respects 

~ affects,' if not alters, the law relative to this subject. 
I have endeavoured to point out the instances in which 
it may be considered to have that effect. 

If any further alteration should take place in the 
Bankrupt Law, it may possibly deserve the considera- 
tion of those entrusted with the very difficult task of 



g tt g gfe a t iu g improvements, tWtethe* the tf&fl of fcdm- 
miftnerit dee's nbt teiqaire sbtae revision. My own 
Impression ummesfioriabty fe, thtft fc t eVisSon is rietres- 
sat?. 

t may, before I conclude, be allowed to observe, that 
dffleYent oplnibns have been entertained by different 
irtrthors, with respect to *hfc pr/opriety of investing 
cbttttriissioners of bankrupt With the poWer of com- 
mitment. But, after all. t have witnessed, I cannot 
bring my mind to the cbnclusidn, that it would be safe 
tb deprive them of this Very powerful engine in work- 
irig out a discovery of the property to be distributed 
Under the commission, although this '* trust of power'* 
ought to be coupled with cettaiii fesfrtetibris. ^The 
mere dread of commitment without the necessity of 
having recourse to it, is in many thBtarfcefc productive 
of the discovery. 

I perceive, that several errors of the pfe^s escaped 
my attention at the moment, the reader, therefore, 
trill: please to correct them. 

J. MAtofts, 



Lincoln V iitn, 
1st February, V82T. 



CHAPTER I. 



A. commission of bankrupt is a species of equitable 
execution which aims at an equal distribution of the 
estate and effects of the person who is the subject of 
it, amongst all his creditors, in proportion to their 
debts, excluding all preference, except that which 
superior vigilance has obtained in the shape of mort- 
gage, or pledge, or, that which the law has conceded 
under the name of lien. This summary proceeding is 
founded on the statute law, which has rendered a cer- 
tain description of persons liable to it : but, as a dis- 
covery of the estate and effects upon which it can 
attach, is obviously necessary to render the execution 
itself available, the legislature has deemed it expedient 
to invest those individuals, whom it has entrusted to 
administer this branch of the law, with very extensive 
powers ; enabling them to examine various descrip- 
tions of persons, and that, not merely for the purpose 
of ascertaining the property to be distributed, but even 
to discover some of the requisites to support the com- 
mission. 

When we speak of the power given to the commis- 
sioners to examine, we may be understood to speak 
of their power to commit as co-existent j for, generally 
speaking, the bankrupt acts, whenever they directly 



and in express terms give authority to examine,, follow 
it up with a power to commit, least the persons so to 
be examined should, by their contumacy, render the 
examination useless and ineffective. This strong and 
anomalous power, which is not to be exercised as a 
punishment, but as a mode of enforcing obedience to 
the law (a), has not been of sudden growth : it has 
gradually expanded, and the authority of the commis- 
sioners, as it regards both the classes of persons whom, 
and the subjects to which, they can examine, has pro- 
gressively been extended, not, indeed, by any conduct, 
or contrivance of their own, but by the positive act of 
the legislature, in each instance enlarging the sphere 
of their jurisdiction. It seems necessary, therefore, 
in order to obtain a clear view of the subject, that we 
should trace the power of commitment, through the 
various statutary provisions, down to the last statute 
of the 6th of Geo. the 4th. ; and this will enable us the 
better to appreciate the weight due to some of the 
cases to which we shall afterwards refer. 

The first of the acts, 34th and 35th Hen. 8. c. 4. 
(A.D. 1542-3.) treating bankrupts as offenders, but not 
confining the law to traders only (&), as the subsequent 
statutes have done, authorised certain distinguished 
individuals, " to take by their wisdoms and discretions 
" such orders and directions, as well with the bodies of 
*' such offenders aforesaid, wheresoever they may be 
** had, or otherwise, as also with their lands," &c.; and 
the same individuals were empowered to convene before 
them all persons known, or suspected to have the pro- 
perty of the bankrupt, or to be indebted to him, and to 
examine them : and if such persons upon their exami- 
nation should not disclose the whole truth, they were, 
upon due proof of that fact, to forfeit double the value 
of such property, or debt. " This statute," observes 
Mr. Christian, " continued for twenty-eight years ; 
*' but, I have not found a single case in the books 
4( upon the construction of any part of it" (c). 

(«) 2 W. Blackst. 1 UG. Comyn'i Rep. 80. Sec 1 Ld. Raym. 467- 
•ud post, cap. 3* 
(6) 1 Ch. Ba. La. 9. (•) 1 Ch. Ba. La. p. 9. 



The 13th Eliz. c. 7. (A.D. 1570) empowered com- 
missioners of bankrupt " to take by their discretions, 
*' such order and direction with the body, and bodies of 
<r such person (being bankrupt) wheresoever he or she 
*' may be had, &c, as well by imprisonment of his, or 
*' her body (a), as also with all his, or her lands," &c. ; 
*ind the same act authorised the commissioners to call 
' before them persons known, supposed, or suspected 
to have in their custody, &c. any of the goods, Sec, 
of the bankrupt, or to be indebted to him, and upon 
their appearance to examine them, either by oath or 
otherwise, as the commissioners, according to their 
discretion, should think expedient 5 and if such persons 
on their examination should not disclose the whole 
truth, or should refuse to swear, then, upon due proof 
thereof, before the commissioners, by witness, exami- 
nation or otherwise, as to the commissioners should 
seem sufficient in that behalf, they were to forfeit 
double the value of the property in question. 

The statute of Henry the 8th empowered the indi- 
viduals who were to carry it into effect to take order 
with the body of the bankrupt, and the statute of Elix. 
authorised his imprisonment. Probably this was for 
the purpose of safe custody ; for we are informed by 
Chief Justice De Grey, that €( by the old statutes of 
bankrupt of the 34th and 35th Hen. 8, and 13 Eliz. 
c. 7. the commissioners had no power to commit"(6), 
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(a) There is a singular note in an old book of reports, which 
seems to have been, as far as the commitment was in question, a 
proceeding on this statute. It is as follows. Edwards' cas§ — 
" He was found to be a bankrupt by 13 Eliz. 7 : and was com- 
" mitted to the Fleet. The warrant to the warden of the Fleet 
" was, to retain and keep in prison to answer and to satisfy all sttch 
" matters as shall be objected against him. The question now was, 
" if the commissioners may licence him to go at large to treat 

about his debts. By the Court, if the warrant had been, that 
the party should have been in execution, then he could not be 
" enlarged : but the court advised them to take security, lest he 
" should withdraw himself : but if one had judgment against a 
" bankrupt, and upon a habeas corpus brought he is committed 
" in execution, without a cap, utlagat. then the commissioners 
cannot deal with him any more for to enlarge him." Noy, HO, 

[b) Hilkr'scasc* 3 Wils. 426. 
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a proposition which is incontrovertible, when confined 
to any individual, excepting the bankrupt, and which 
when extended to him,, receives considerable support 
from the preamble of the sixth section of the statute 
of the 1st of James the First, to which we shall now 
advert. 

Thel Jtac. 1. c. 15, (A.D. 1604) reciting (a) "that 
the former statute'* (alluding evidently to the 13 
Eliz.) giving power to the commissioners to examine 
others than the bankrupts, hath not fully, or suffi- 
ciently authorised them to examine the said bank- 
rupt, upon oath," empowered the commissioners to 
call him before them, and if after three notices and 
five proclamations he did not appear " and yield his 
" body/' they were authorised to award a warrant to 
apprehend and bring him before them to be examined j 
and, by the 7th and 8th sections of the same statute, 
the commissioners were empowered to examine the 
bankrupt upon interrogatories touching his property, 
books of account, and such other things as might tend 
to disclose his estate, or his " secret grants, con- 
u veyances, and eloining of his lands/' &c. as the 
commissioners should think meet $ and if the bankrupt 
should " refuse to be examined, or to answer fully to 
" every interrogatory to him to be ministered by the 
" said commissioners/' they were authorised " ta 
" commit the said offender or offenders, to some strait, 
" or close imprisonment, until he, she, or they shall 
tc better conform him, or herself." 

This is the first time we meet with the term commit. 
So cautious was the legislature of the liberty of the 
subject, that in this third attempt to repress those 
" frauds and deceits," which, to use the words of the 
act, "as new diseases daily encrease amongst such 
" as live by buying and selling, to the hindrance of 
" traffick and mutual commerce, and to the general 
hurt of the realm by such as wickedly and wilfully 
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(a) Section 6. There seems to be an inaccuracy in ex parte 
James, 1 P. Wms. 610. in stating, that until the statute of 5 Geo. 
1 , the commissioners could not examine the bankrupt himself 
touching his bankruptcy, if it means, touching his property. 
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" become bankrupt*," it was not until after three 
notices and five proclamations, that the commissioners 
were allowed to apprehend the bankrupt by a warrant ; 
and if he then refused to be examined, or to answer 
fully, to commit him. 

To proceed with this statute of James. The 10th 
section, reciting, that by the statute of Eliz. the com- 
missioners had power to summon a person known or 
suspected to have the bankrupt's property, or, to be 
indebted to him, " but have not good means, or 
" remedy by imprisonment, or other penalty, to pro- 
" cure the person so sent for by them, to appear be- 
" fore them, not having appeared before them, to 
" make answer upon his oath to such interrogatories 
" as shall be ministered unto him,*' provides, that " if 
any person, or persons being known, supposed, or 
suspected to have, or detain any part of the lands, 
&c, goods, chattels, or debts of the said bankrupt, 
or to be indebted to, or for the benefit of the said 
bankrupt" shall, after lawful warning to come 
before the commissioners to be examined, refuse to 
come., or shall not come at the time appointed, having 
no lawful impediment, allowed as such by the com- 
missioners, and made known to them at the time of 
their meeting $ or, if any such person, having know- 
ledge, or warning of any other meeting of the com. 
missioners, shall not appear before them at such time 
as he may lawfully come, having no lawful impediment 
allowed by them, or being come before them shall 
refuse to be sworn, and make answer to such interro- 
gatories as shall be ministered to him according to 
the statute of 13 Eliz., or of that act, that then the 
commissioners might commit to such ward, or prison, 
as they might think meet, such persons as may so 
refuse to be sworn, and answer to interrogatories ; 
and the commissioners might direct their warrant to 
apprehend such of the said persons as refuse to come, 
to bring such persons before them to be examined, and 
upon their refusal to come, or be examined, to commit 
the party so refusing to such prison, &c, " until such 
" time as the said person so refusing to come, or to 
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ce be sworn to answer before the said commissioners, 
" shall submit him, or herself to the said cOmmis- 
" sioners, and be by them examined, according to the 
" true intent of the said statute, and of this present 
y act." 

It will not escape the reader, that this clause is con- 
lined to two classes of persons 5 namely, those who 
were known, or suspected to have, or detain the bank- 
rupt's property, and those who are indebted to the 
bankrupt. 

By the statute of James (observes C. J. Abbot) the 

power to commit was only in case the party coming 
" before the commissioners should refuse to be sworn, 
" and to make answers to such interrogatories as 
tc should be ministered to him. It might, therefore, 
" be contended, that a party, who submitted to 
*' be sworn, and who made any answer, or, at least, 
" any direct and plausible answer to the interroga- 
" tories, could not be committed $ and this would 
" leave the intended object, a full discovery of the 
" bankrupt's effects, in many cases unattainable. A 
" further and more compulsory power was necessary 
" to attain the object : this was one of the defects 
" of former laws that required to be supplied" (a). 
"We shall in the sequel perceive what remedy the legis- 
lature thought fit to apply to this defect. But to 
proceed. — 

Doubts having been entertained, whether the com- 
missioners could under these several statutes examine 
the wife of the bankrupt (6), " by reason whereof the 
" bankrupts' wives do daily conceal, convey away, 
t€ and cause to be conveyed away much part of their 
" husbands' monies, &c." (c), the 21 Jac. 1, c. 19, 
(A. D. 1623) declared, that the commissioners after 

(a) 1 Bam. and Ores. 174. 
(b) Anon, Brownlow, 47, decided that the wife could not be ex- 
amined, however unsatisfactory the reasonings of the case may 
be. That case was decided in 1612 ; but the statute passed in 
1623 treats it as a point upon which " some doubt hath been 
" made." Possibly, therefore, the case in Browidow was not 
considered to hare settled the question ; or was not generally 
known. (c) Section 5. 



adjudication might examine her upon oath " for the 
" finding out and discovery of the estate, &c. of such 
" bankrupt concealed, kept, or disposed of by such 
u wife, or wives in their own persons, or by their own 
" act, or means, or by any other person, or persons : 
" and that she, and they, the said wife, and wives, 
a shall incur such danger and penalty for not coming 
"before the said commissioners, or for refusing to be 
" sworn and examined, or for not disclosing the truth, 
" upon her, or their examination, or examinations, as 
" in and by the said former laws, or either of them, 
" is already made and provided against any other per- 
" son, or persons in like cases (a)." 

Hitherto the discovery sought to be enforced was a 
discovery in effect of the property of the bankrupt, and 
the legislature had confined the power of commitment 
to this object alone 5 but we shall perceive that it was 
now to be applied to a purpose totally different, and to 
be rendered ancillary to the support of the commission 
itself. When the 21st of James had passed, there 
existed no statute which enabled the commissioners 
to commit persons who stood in the relation of wit- 
nesses. This led to the clause introduced for the first 
time into the 4th and 5th Ann, c. 17 (A. D. 1700,) and 
afterwards inserted in the 5 Geo. 1, c. 24 (A. D. 1719) 
whereby persons summoned to answer concerning the 
act of bankruptcy, and who refused to attend the 
commissioners, not having any lawful excuse admitted 
as such by them, or who upon their attendance re- 
fused to be sworn, or to answer, might be committed 
by the commissioners ; but these statutes were tem- 
porary and allowed to expire. It should also be re- 
marked, that the latter of these acts contained a sin- 
gular and not very accurately framed provision, which 
was afterwards copied into the 5th Geo. 2, c. SO, and, 
with some variations, was preserved in the 5 Geo. 4, 
c. 98, and 6 Geo. 4, c. 16. This provision was com- 
pulsory upon the bankrupt, after he had obtained his 
certificate, on the requisition of his assignees, to at- 

(«) Section**. 
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tend them to adjust and make up his accounts, and to 
attend any court of record to be examined touching the 
same, &c. being allowed a certain sum per day ; and 
in case of his neglect to attend, or refusal to assist, 
without sufficient excuse allowed by the commis- 
sioners, sucfy assignees, making due proof thereof be- 
fore the commissioners on oath, the commissioners 
were to issue their warrant to apprehend the bankrupt, 
and commit him, until he should submit to be exa- 
mined, and duly conform to their satisfaction (a) . 
' If we pause for a moment at this period of the his- 
tory of the subject, we may observe, that the better 
part of a century elapsed, after the first statute relating 
to bankruptcy had passed, before commitment was, at 
least in express terms, introduced, as the grand en- 
gine for working out discovery : that it was in its 
origin applied to that object only, and confined to the 
person of the bankrupt, • and to individuals known, or 
suspected to have, or detain his property, or to be in- 
debted to him : that it was afterwards extended to the 
person of the wife of the bankrupt, and then enlarged 
so as to comprise another object, and to comprehend 
the witnesses to the act of bankruptcy ; but as the sta- 
tute applying to such witnesses had expired, the law 
only applied to the persons of the bankrupt, of his wife, 
and of those known, or suspected to have or detain his 
property, or to be indebted to him, at the period when 
the act of 5 Geo. 2, to which we shall now advert, 
added so largely to the class of persons over whom 
the power of commitment might be exercised, by ex- 
tending the subjects to which the examination might 
be directed, notwithstanding that, in some respects, the 
clause to which we allude is less indefinite, than the 
provisions of the statute of James, and is to a certain 
extent an implied repeal of the 1st James 1, c. 15, 
s. 7 (b). 

By the 5 Geo. 2, c. 30 (A. D. 1732), the commis- 
sioners are authorised by word of mouth, or interro- 

(a) I shall have occasion to advert to the analogous clause in 
the 6 Geo. 4. 

(4) Vide post, 4. cap. 
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gatories in writing, to examine the bankrupt touching 
all matters relating to his " trade, dealings, estate, 
" and effects.*' They are likewise empowered in the 
same manner to examine " all and every other person 
" duly summoned before, or present at any meeting" 
of the commissioners " touching ail matters relating 
" to the person, trade, dealings, estate and effects of 
" all and every such bankrupt, and bankrupts, and any 
" act, or acts of bankruptcy committed by him, her, 
" or them, and also to take down, or reduce into 
writing, the answers, or verbal examinations of 
every such bankrupt, or other person had, or taken 
" before them, as aforesaid : which examination, so 
" taken down, or reduced into writing, the party ex- 
" amined shall, &c. sign or subscribe :'* and in case 
such bankrupt, or other person shall " refuse to an- 
" swer, or shall not fully answer to the satisfaction of 
" the commissioners, or the major part of them, all 
lawful questions put to him, her, or them, by the 
said commissioners, &c. as well by word of mouth, 
*' as by interrogatories in writing, or shall refuse to 
" sign and subscribe his, her, or their examination, 
so taken down, or reduced into writing, as afore- 
said (not having a reasonable objection, either to 
the wording thereof, or otherwise, to be allowed by 
" the commissioners)/' they are authorised by warrant 
under their hands and seals to commit such bankrupt, 
or, other person to prison, there to remain without 
bail, or mainprise, until such time as such bankrupt, 
or other person should submit himself to the said com- 
missioners, and full answer make to their satisfaction, 
to all such questions as shall be put to him, and sign 
and subscribe his examination. The court of King's- 
Bench has observed, speaking of the extensive power 
delegated to the commissioners by this section, that 
it was not aware of any authority expressed in similar 
language in any other instance (a). By the 18th sec- 
tion of the same statute, in ease the person commit- 
ted brought his habeas corpus, and there appeared any 

(«) Doneelt r. Impey, 1 Barn. & Cres. 174. 
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insufficiency in the form of the warrant, the court, or 
judge is required to recommit such person " unless 
" it 6hall be made appear to such court, or judge, by 
" the party committed, that he, she, or they, have 
'• fully answered all lawful questions put, &c. by the 
" commissioners : or, in case such person was com- 
" mitted for not signing his, her, or their examination, 
" unless it shall appear to such court, or judge, that 
<f the party so committed had a good and sufficient 
" reason for refusing to sign the same." 

Chief Justice Abbot observes, that " the proof of 
" the act of bankruptcy is one of the subjects men- 
4t tioned in the 5 Geo. 2, c. 80. M (a) 

The act of bankruptcy certainly is mentioned as one 
of the subjects to which the commissioners might ex- 
amine. It is, however, singular, that if the person 
summoned to prove the act of bankruptcy refused to 
attend before the commissioners, it was usual in prac- 
tice to apply by petition to the chancellor for an order 
tq compel his attendance (b) ; and difficulties arose 
when he did attend, with respect to the production of 
his books and papers. This led to the act of the 3 
Geo. 4, c. 81 (A. D. 1822) (incorporated virtually 
into the 6 Geo. 4, c. 16, sect. 24), whereby the com- 
missioners might, after they had qualified and before 
adjudication (c), summon any person who could give 
information concerning the trading, or act of bank- 
ruptcy, and might require such person to produce 
books, &c. uecessary to establish such trading, or act 
of bankruptcy $ and in case such person should refuse 

(a) Doswell y. Jmpey, ubi supra. Mr. Christian seems to have 
entertained a similar opinion ; and he observes, that it is very 
remarkable, that this section never has been referred to by the 
counsel, or the court, in the different applications to the chan- 
cellor to compel the attendance of witnesses to support the com- 
mission. (1 Chr. Ba. Laws, 372.) To obviate the necessity of 
such applications, the 3rd Geo. 4, c. 81, contained express pro- 
visions, which are copied in effect into the 6 Geo. 4, c. 16. 

(&) Ex parte Lund, 6 Ves.781. Ex parte Hi g gins, 11 Ves. 8. 
Ex parte Jones, 17 Ves. 379. 1 Rose, 39. S. C. Chamberlain, 
ex parte, 19 Ves. 481, $c. 

li) The words before abjudication are left out in the 6 Geo. 4. 
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to come, or should not come, having no lawful im- 
pediment, &c. the commissioners might by warrant 
apprehend such person, and bring him before them to 
be examined, and might examine him concerning the 
trading, or act of bankruptcy, in manner as they are 
authorised to examine any person present at any 
meeting; and in case any person so present should 
refuse to be sworn, or refuse to answer lawful ques- 
tions, touching the trading, or act of bankruptcy, or 
should refuse to sign his examination, (not having a 
reasonable objection, &c.) or should refuse to produce 
books, &c. (having no lawful objection allowed as such 
by the commissioners) they might commit him, &c. 
It will not escape observation, that the phraseology 
of this section is borrowed from the 1 Jac. 1, c. 15, 
s. 10, applying, as already remarked, not to witnesses, 
but to persons known, or suspected to detain the bank- 
rupt's property, or to be indebted to him. We should 
now advert to the statute of the 5th Geo. 4, c. 98, 
which repealed all the preceding acts $ but as that sta- 
tute was itself repealed, and as all the provisions in it 
relating to commitment were repeated in the 6 Geo. 4, 
c. 16, either verbatim, or with some slight alterations, 
with the exception of the addition made by the 36th 
section of the latter act, which we shall in the sequel 
have occasion distinctly to notice, it may be conve- 
nient to pass at once to the 6 Geo. 4, c. 16. As we 
shall be obliged in the course of this work to advert 
more minutely to the provisions of that statute, it will 
be sufficient in this place, for the purpose of com- 
pleting the history of commitment,, to observe, that 
the 6 Geo. 4 in some instances extends, but in none, 
except so far as it may be considered so to do in re- 
moving the obscurity which pervaded the 10th section 
of the 1 James 1, c. 15, decreases, the power of the 
commissioners either to examine, or commit. With 
respect to the persons who may be examined under 
the 6 Geo* 4, it comprises, first, Witnesses to the 
trading and act of bankruptcy : 2. The bankrupt * 
S. His wife : 4. Persons suspected, or known to have 
any part of his estate, or supposed to be indebted to 
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him, or to be capable of giving information concern- 
ing the person, the trade, the dealings, or the estate 
of the bankrupt, or any information material to the 
full disclosure of his. dealings. All these persons are, 
of course, subject to commitment, and so are the as- 
signees, in their character of assignees, if they refuse 
to produce papers, books, &c. relating to the bank- 
ruptcy : and the bankrupt may be examined, even after 
his certificate, and even 10 points which may tend to 
disclose any secret grant, &c. or concealment of his 
property, but which latter most important provision 
was not contained in the statute of 5 Geo. 4. 



CHAPTER II, 



Previously to discussing the different grounds of 
commitment, there are several points which should 
be noticed. 

" The legislature/* observes Lord Mansfield, " con- 
" side red the commissioners as indifferent persons, 
" examining the • witnesses with impartiality, and 
" taking care of the interests of all parties (a)" 

It is frequently highly beneficial to the best interests 
of the estate of the bankrupt, that an examination of 
his affairs should not be deferred. It has, therefore, 
been decided* to be not a preliminary objection to the 
examination of persons called before the commissioners 
in the character of witnesses, that they are creditors 
of the bankrupt, as the examination itself may in its 

(a) Jatuon v. William, 1 Doug. 259 (2 Ed.) 
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result prove the very reverse to be the fact (a) . Upon 
the same principle, the court of King's Bench held it an 
insufficient ground of refusal on the part of the bank- 
rupt to be sworn and examined, that he had com- 
menced an action for the purpose of trying the validity 
of the commission. (6) 

The legislature having, as one of the most efficacious 
means of facilitating the administration of the estate 
in bankruptcy, expressly directed the examination of 
the bankrupt himself, this object cannot be defeated 
by any agreement on the part of his friends, which 
would leave the creditors in a sense unsatisfied. Thus, a 
promise on the part of a friend of the bankrupt, when 
the latter was attending his last examination, that, in 
consideration of the assignees and commissioners for- 
bearing to examine him touching certain sums he was 
charged with having received, and not accounted for, 
such friend would pay such particular sums, was held 
void, as being against the policy of the bankrupt laws. 
The promise," observes Lord Kenyon, " made by 
the assignees in this case, which was the considera- 
tion of the defendant's promise, was not in their 
power to perform : because the commissioners had 
nevertheless a right to examine the bankrupt $ and 
no collusion of the assignees could deprive the cre- 
ditors of the right of examination, which the com- 
missioners would procure them. The assignees did 
not stipulate only for their own act, but also that 
" the commissioners should forbear to examine the 
" bankrupt $ but, clearly, they had no right to tie up 
the hands of the commissioners by any suck agree- 
ment ; and, if any proposal of that sort had been 
/c made to the commissioners, they, as acting in a 
fC public duty, would have been guilty of a breach of 
" that duty in acceding to it.** (c) But, a covenant 
by a friend of the bankrupt to pay all his creditors 

(«) Ckamberltdn, ex parte, 19 Ves, 481. In the matter of 
Goldie, 2 Rose, 330. S. C. 
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(6) Esparte Page, 1 Barn. & Aid. 568. 



Nerot v. Wallace, 3 T. R. 17. See Htm v. Stevenson* 3 
J3oi. & Pul. 465. 
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their full debts, in consideration that they would not 
proceed any further under the commission, has been 
held good,, on the ground that it was a fair agreement, 
and not contrary to the policy of the bankrupt law. 
A different decision could not have been pronounced, 
without rendering the means destructive of the end - y 
for, as Lord Kent/on remarked, the object of the bank- 
rupt laws, " is to have an equal distribution of th$ 
" bankrupt's effects among his creditors ; that will 
" not be defeated by a friend of the bankrupt under- 
taking, with the consent of all the parties con- 
cerned, (not to divide among the creditors a fund 
" which was, probably, insufficient for that purpose, 
€t but) to pay to every creditor his full debt ; and if 
" the creditors are to receive the whole amount of 
" their demands, it would be monstrous to say, that 
" the bankrupt's estate shall be torn in pieces by the 
rr expence of the commission** (a). 

Nor will the discovery be rendered in a sense illu- 
sory, by limiting the examination of the commissioners 
to the narrow ground of what any individual witness 
may himself know respecting the person, trade, or 
property of the bankrupt. The general power of ex- 
amination has, as an ingredient in it, the power of 
enquiring with respect to other individuals, through 
whom the commissioners may be likely to obtain in- 
formation concerning, the person, trade, or property 
of the bankrupt ; and, therefore, where a witness was 
asked, when he last saw the bankrupt's wife, it was 
held, that such question was legal, and that the com- 
missioners were justified in committing him for giving 
an unsatisfactory answer to it (6). "The enquiry 
" here," says C. /. Jbbot, " was both lawful and 
<( material, being, in fact, the foundation of ulterior 
" enquiries, as to what had become of the estate and 
" effects of the bankrupt/' 

The same case also laid down the important but 
very obvious doctrine, that the true criterion by which 
to judge of the propriety of the commitment is, to 

(a) Kaye y. Bolton, 6 T. R. 134. 

(6) Ex parte Fogel, 2 Barm & Aid. 219. 
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Consider all the questions and answers collectively, and* 
then to say, whether the whole examination is satis- 
factory, or not | and, therefore, where the warrant 
of commitment set out several questions to some of 
which when taken alone the answers were satisfactory, 
it was decided, that this was no objection to the con- 
clusion of the commitment, which was couched in 
these terms-*-" till he should full answer make to the 
" questions 90 put to him as aforesaid (a).*' 

A distinction, for the purpose of escaping an exami- 
nation before commissioners, has more than once been 
attempted on the behalf of bankrupts taken upon a 
judge's warrant. But in Lingood's cose (6), it was held 
by Lord Hardwictce, that a bankrupt who upon the 
commissioners' certificate under the 5 Geo. 2. sect. 
14. (c) had been apprehended on a judge's warrant, 
ant}, on being brought before the commissioners, re- 
fused to take the oath, had been very properly com- 
mitted by them : and in the recent case of ex parte 
Hunt (d), it was decided, that the commissioners might 
examine the bankrupt, so taken on a judge's warrant, 
and afterwards brought before them, although the 
time for his surrender had expired ; and if his answers 
were not satisfactory, that they had the same power of 
committing him, as on other examinations. "The 
" act," says Lord Eldon, " having given them the 
" power of examining him, they must have the same 
" power of committing for unsatisfactory answers, as 
" oh any other examination." (e) 

(a) And see, 2 W. Blackst. 1144. 8 Ves. 331, 332. 2 Jae. & 
Walk* 456 : but see ex parte James, 1 P. Wms. 610. 

(b) 1 Atk. 240. The report is very inaccurate, the statement and 
the judgment being at variance as to the real facts of the case. 

(c) This section of the 5 Geo. 2. is repealed by the 6 Geo, 4. e. 
16. and the 36th section of the latter act, appears to be either in- 
tended as a substitute, or to be considered sufficient of itself. Eden 
fia. La. 82. 

{d) 2 Jac. & Walk. 590. Though the clause of the act on which 
that case was decided, has been repealed, the judgment is important 
4a the general question, whether the commissioners can examine 
the bankrupt after the time for his surrender has expired. 

(e) Farther see Nobes v. Mountain, 3 firod. & Bint;* 233. 
7 Moore, 39. 
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The Lord Chancellor, it appears, may restrain the 
'examination of the commissioners, or in other words r 
may confine it to particular subjects of enquiry ; but 
this is a power not very frequently exercised, and only 
resorted to when the purposes of justice require that 
recourse should be had to it (a). But, the Lord 
Chancellor has refused to interfere with the discretion 
of the commissioners by directing them to enforce 
answers from a person examined as to the bankrupt's 
property received by him, observing, a that the com- 
" misstoners are to determine at the hazard of air 
-" action, whether the questions are such as the per- 
son is bound to answer; and that it would be 
very inconvenient to make an order, compelling 
them against their opinion to enforce an answer, 
and requiring them by committing the man to incur 
an action." (b) Satisfactory as the decision is, it 
may, perhaps, rest on broader ground, since on prin- 
ciple, there must be the greatest difference; between 
restraining the exercise of legal powers, and directing- 
in a sense their extension, beyond that line at which 
the individuals entrusted with such powers, think it 
right to stop 5 and, the legislature seems to have 
made the commissioners themselves the sole judges in 
the first instance, of the extent to which they should 
carry the examination. 

Some of the old cases speak of the absolute necessity 
of the questions put by commissioners being in writ- 
ing (c) $ but this has not been requisite, since the statute 
of the 5 Geo. 2. c. 30. Nor is it necessary under the 
6 Geo. 4. c. 16. 

It remains to notice another point raised in the case 
already alluded to, (d) namely, whether a person in the 
character of witness should be allowed counsel upon 

(a) Ex parte Persons, 1 Atk. 204. Bland, ex parte, 1 Atk. 205. 
Ex parte Bryant, 1 Ves. & Beam. 220. 2 Rose,"l. Ex parte Bur I ton, 
1 Glyn. & Jas. 30. 

(b) Ex parte Fair, 9 Ves. 513 : bat as to action, see the recent 
case of Doswell v. Impey, infra. 

(c) Rex v. Nathan, 2 Stra. 880. Barnard, K. B. 398. 3 Wila. 
427, &c. 

(d) Ex parte Par sons, uai supra. 
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Ms examination before the commfesionrs. Lard Bard* 
toicke refused to make an order, that a witness should 
be at liberty to be attended by counsel, " because it 
may be made a precedent in other commissions, and 
he thought an inconvenience would arise, if allowed 
™ in every case." He recommended it, however, to 
the commissioners to allow the counsel of the witness 
to attend. This case has always been considered as 
perfectly conclusive with respect to the question of 
right, although in practice counsel are never, I be- 
lieve, excluded, and it is for the best ends of justice, 
that they never should be, whatever difference of 
opinion may exist as to the extent to which they should 
be allowed to interfere (a). 

The books frequently speak of the power which they 
assume any individual under examination has of de- 
murring to a question put by the commissioners (6). 
If," says Lord Hardwicke in Meymotfs case, " the 
bankrupt has an objection to the question, he must 
demur to the interrogatories." A distinguished' 
writer on the bankrupt law observes, that, " the mean- 
" ing is, he may object to answer the question, as not 
" being a legal question, and the court will judge of 
" its legality upon the return of the habeas corpus" (c): 

(a) See an ingenious note by Mr. Montagu, Ann. Dig. p. 100, 
on the propriety of counsel not merely attending on behalf of a 
witness to protect him from improper questions, but being allowed 
to pat questions on his part, in order to elicit the whole truth. 
Laying aside all technical objection to this proposal, it may pos- 
sibly be doubted; whether the result would be, as this proposal 
assumes; whether, on the contrary, there would not be great 
danger of the truth being obscured, rather than elicited, by such a 
course, saying nothing of the great additional ezpence and delay 
by lengthening the examination. Probably, every useful purpose is 
answered by allowing the counsel to submit to the commissioners 
any question he deems proper, and with their approbation after* 
wards putting the question* or, getting them to do it. In the biU 
before the House of Commons in the year 1818, there was a clause 
allowing a witness to have professional assistance, and to take 
copies or extracts from his examination. 

(b) Meymott's cose, 1 Atk. 196. Ex parti Farr, 9 Ves. 513. B» 
parte Nolan, 11 Ves. 511. Ex parte Fog el. 2 Barn. & Aid. 218- 
>We# t. Mountain, 3 Brod. & Bing. 233. 7 Moore, 39* 

(c) Montag. An. Dig. 138. 
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and another writer, whose work though unskilfully 
arranged, contains a large portion of valuable, and 
much original matter, alluding to Lord Hardwicke's 
doctrine in Meymotfs case, says, "\ take notice of thia 
*< proposition as one likely to mislead the student, 
" and inexperienced commissioner. If the bankrupt 
rr refuses to answer a question which the commis- 
" sioners think him bound to answer, they are bound 
" to commit : and, if the question is improper in 
" the opinion of the chancellor, or the judges, he 
" must be liberated by a habeas corpus. No petition 
" is now received upon the subject ; and in all cases 
" the commissioners must act according to the best of 
" their own judgment, and must not adjourn any pro- 
" ceeding merely to obtain the opinion of the chan- 
" cellor" (a). 

It may be proper also in this place to remark, that 
a question has been made under the 10th section of 
the 1 James I.e. 15. authorising the commissioner* 
to summon before them any person known or suspected 
to detain the bankrupt's property, or to be indebted to 
him, and if such person should not after warning at- 
tend, to commit him, and to issue their warrant to 
apprehend him, and to bring him before them, and 
upon his refusal to come, to commit him. Probably, 
a more confused, and obscure clause is not to be found 
in the statute book. In Dyer v. Missing (ft), the party 
had been summoned, but did not attend ; and it was 
decided, that the commissioners could not, under the 
foregoing clause, at once, and without bringing the 
party before them, commit him, because he did not 
attend on the first summons ; and in Battye v. Gres- 
ley (c), it was held, that the warrant to apprehend 
him, might issue after his disobedience to the first 
summons. 

But, as the language of the act of the 6 George the 
4th is, so far as it regards this part of the subject, free 

(a) 1 Christ. Ba. La. 389. (ft) 2 W. Blackst. 1035. 

(c) 8 East, 318. Mr. Christian recommended, that the summons 
should be personally served (2 Christ. Ba. La. 453.) it may be 
prudent to observe this precaution under the •* <?».. 4. c. 1&- 



10 

from obscurity, it is not very easy to perceive, how 
any such question can arise under it. 

Before, however, we part with the case of Battye. v. 
Gresley, it may be useful briefly to state several other 
points decided by it. First, that under the statute 
1 Jac 1. c. 15. s. 10 and 11, it is not necessary, io 
summoning a person before the commissioners to be 
examined touching the bankrupt's effects, to tender 
him the expences of his journey beforehand -, though, 
if he be in fact without the means of taking the 
journey, it may be, an excuse for his not obeying the 
summons, and, consequently, that a warrant issued by 
the commissioners, on account of non-attendance with- 
out lawful impediment, authorising his arrest for the 
purpose of examination, is legal. 2ndly. It rests on 
the party summoned, having a lawful excuse for not 
attending, to prove the fact in an action of trespass for 
false imprisonment (a). We notice these two points, 
because the 33d section of the 6 Geo. 4. c. 1G. uses 
the expression "lawful impediment," although the 
35th section incorporates provisions extracted from 
the 1 James 1 . and the 3 Geo. 4. regulating in some 
measure the costs and expences of witnesses, and per- 
sons known, or suspected to have any of the estate of 
the bankrupt in their possession,or to be indebted tohim. 
There is also another point decided by Battye v. 
Gresley, which is of too much importance to be passed 
over. We allude to the doctrine, that the propriety of 
granting the warrant for apprehending, and bringing 
before the commissioners a persou who has disobeyed 
their summons, being an act of discretion, must be 
determined upon by the commissioners acting together 
at the time ; but their order to their officer to make 
out such warrant must be taken to include their direc- 
tion as to the persons to whom it is to be directed : 
and the mere act of putting their signatures and of 
course their seals, to the warrant may be done by 
' them separately (6). 

(«) Sed quart as to action of trespass for false imprisonment, 
Datwell v. Impey, ubi infra. 
(6) And see Sal?* cote, IS Ves. 363. 



It may be useful before we conclude this chapter, to 
enumerate with a little more distinctness than we have 
already done, the persons who may be committed by 
the commissioners under the powers delegated to them 
by the 6 Geo. 4. c. 16. By referring to that act it 
appears, that the commissioners have the power given 
to them in express terms of examining, and, under 
given circumstances of committing,/™*, "any person 
• r whom they shall believe capable of giving any in- 
" formation concerning the trading of, or any act, or 
" acts of bankruptcy committed by the person or per- 
" sons against whom such commission is issued" (a) : 
secondly, " any person known or suspected to have 
" any of the estate of the bankrupt in his possession, 
" or who is supposed to be indebted to the bankrupt, 
" or any person whom the commissioners believe 
" capable of giving information concerning the person, 
" trade, dealings, or, estate of such bankrupt, or con* 
" cerning any act or acts of bankruptcy (6) committed 
" by him, or any information material to the full dis- 
" closure of the dealings of the bankrupt" (c) : thirdly, 
the bankrupt himself, " whether such bankrupt shall 
" have obtained his certificate, or, not" (d) : fourthly, 
the wife of the bankrupt (e). The commissioners 
have other powers of examining (/), but, without as- 
serting, that the exercise of such powers legally in- 
cludes the power of commitment, which the general 
doctrine of ex parte Hunt (g) seems to imply, we are 
in this place speaking of examinations which, in ex- 
press terms, are to be rendered efficient through the 
medium of commitment. The commissioners are like- 
wise entrusted by the 6 Geo. 4. with the power of 
committing in cases not immediately connected with 
examination. We refer to the 101st and 116th sections, 



(a) Section 24. (b) Quere—See Section 24. 

(c) Section 33. (rf) Section 36. 

(e) Section 37. (/) Sections 46, 60, 106, &c. 

{g) 2 Jac. & Walk. 590. " The act having given them the 
•' power of examining him, (says Lord Eldon) they must have the 
" same power of committing for unsatisfactory answers, as on any 
" other examination." 
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the former empowering the commissioners to summon 
the assignees before them, and to require them to pro- 
duce all books, &c. relating to the bankruptcy in their 
possession, and enabling them to commit in case of a 
refusal to produce such books, &c. : the latter allow- 
ing a committal of the bankrupt, in case he should 
not, under given circumstances, attend his assignees 
to settle accounts between his estate, and any debtor, 
or creditor, or in case he should not attend a court of 
record, to give evidence, or, do any act necessary fop 
getting in his estate. 
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CHAPTER III. 



' We now proceed to consider the specific grounds of 
commitment under the statute 6 Geo. 4, c. 16. In 
the first place, we shall advert to those grounds which 
are of a more general nature, and then refer to those 
of more confined application, briefly subjoining the 
description of persons to which each ground of com- 
mitment in terms applies. 

The more general Grounds of Commitment. 

•1st. Of the Commitment for refusing to be sworn and 

examined. 

The act of the 6 Geo. 4, c. 16, does not, with 
respect to this ground of commitment, use precisely 
the same expressions. Speaking of witnesses to the 
trading and act of bankruptcy, and speaking also of 
the wife of the bankrupt, the ground of commitment 
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in the 24th and 37th seetions is thus (expressed — " fbf 
%€ refusing to be sworn and examined:*' but in the 
34th section, which applies to the class of persons 
described in the 33d, the expression is, " shall refuse 
to be sworn, or shall refuse to answer any lawful 
questions put to him by the said commissioners, 
" touching any of the matters aforesaid ;" and in the 
36th section, which relates to the bankrupt only, the 
words are, " shall refuse to be sworn, or shall refuse 
to answer any questions put to him by the said 
commissioners touching any of the matters afore- 
said.'* (a) If this different mode of expression 
mean but one and the same thing, it has an unavoid- 
able tendency to involve the matter in some unneces- 
sary obscurity ; which is the more to be lamented, as 
all powers in restraint of the liberty of the subject 
must be strictly followed* There is another observa- 
tion. The questions to be put to persons coming 
within the description of the 33d section must, in or- 
der to entitle the commissioners to enforce any answer 
to them, be lawful ; but those to be addressed to the 
bankrupt are unqualified by any such restriction : 
this, upon the first blush, points to a marked dis- 
tinction : and, when it is recollected, that in the ana- 
logous clause of the 5 Geo. 2 (6), the questions to be 
put to the class of persons there enumerated, and to 
the bankrupt, were alike to be lawful — that there was 
no difference in this respect between such persons and 
the bankrupt — that all the protection, if any, which 
that term gave was thrown around the bankrupt 
equally with the others $ and that infinite difficulty has 
been felt in dealing with the word lawful, when it has 
been attempted to address questions of a criminatory 
tendency to the bankrupt (c), the difference of phrase- 
fa) By the 99th section, a Quaker is to incur such danger or 
penalty for refusing to make solemn affirmation when thereto re- 
quired, as is provided in this act against persons refusing to be 
sworn. 

(6) Section 16, 5 Geo. 2, c. 30. 

(c) Vide Otiter't case, 2 Ves. & Beam. p. 250, Lord Eldon's 
observations. 
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ology in these clauses can scarcely be deemed acci- 
dental, and becomes of the utmost importance to those 
who have to expound the new bankrupt act, and to 
carry it into effeet. We shall not in this place pursue 
the discussion, as we purpose in the fourth chapter 
again to recur to the subject. 

The cases in the books are not numerous in which 
there has been a commitment on the sole ground that 
the individual committed refused to be sworn (a). 

Ex parte Lingood (6), decided upon the 5 Geo. 2, 
c. 30, 8. 14, was, however, a case of that description. 
Lord Hardwicke in that instance distinctly affirmed the 
commitment, overruling the objection insisted upon, 
namely, that the commissioners could not commit the 
bankrupt when he had been brought up from Newgate 
by their order, having been confined there upon a 
judge's warrant issued upon their certificate. The 
eases of ev parte Page(c) and Nobes v. Mountain (d), 
decided upon the 5 Geo. 2, c. 30, s. 16, appear like- 
wise to have been commitments of bankrupts for re- 
fusing to be sworn. In the former of those cases, the 
warrant of commitment stated, that the commissioners 
having proposed to administer an oath to the bankrupt, 
he refused to be sworn, or to give an account of his 
property, and it was contended that this was a defect : 
but Lord Ellenborough observes, " now here the bank- 
" rupt has refused to be sworn, or give an account of 
" his property : must not, therefore, that be consi- 
" dered as a refusal to answer all the questions which 
the imagination of man could suggest, and, as in- 
cluding a particular refusal to answer all lawful 
" questions which the commissioners might put to 






(a) A refusal to be sworn is a ground of adjourning the hear- 
ing and examination of the insolvent under the new insolvent 
act, 7 Oeo. 4, c. 57, s. 43. 

1 Atk. 240, most inaccurately reported upon the very face 
See ev parte Hunt, 2 Jac.& Walk. 590. Nobes v. A/own* 
safe, 3 Brod. & fiing. 238 (Mr. J. Richardson** observations). 
We have already noticed that the 14th section of the 5 Goo. 2, 
c 30, is repealed by the 6 Geo. 4. Fide ante, p. 15, not. (c). 

\ld. 
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c) 1 Barn. & Aid. 568. 

3 Brod. & Bing. 233. 7 Moore, 39. 
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" him.'* And Mr. J.Bayley remarks, " the ground of 
" setting out the cause of committal is, that the 
" party may know for what he is committed. But, 
" here he does know it : for he must be sworn before 
" he is examined, and it is stated he refused to be 
" sworn. Now is not that tantamount to a refusal to 
" answer all lawful questions ? for how can it be ne- 
" cessary to put questions to a man who can only 
" answer them on oath, and who refuses to be 
" sworn?" In Nobes v. Mountain, the bankrupt re- 
fused to be sworn, until his attorney arrived, and he 
was committed by a warrant staling generally, that 
he refused to be sworn, without adding the reason 
assigned by him for his refusal ; and the commitment 
was held good. " The plaintiff/* says C. J. Dallas* 
" was taken before the commissioners to be exa- 
" mined ; and if he wished to postpone his examina- 
"tion until the arrival of his professional adviser, his 
" course of proceeding was obvious : he should have 
" submitted to be sworn at once, and then have re- 
" quested to be remanded until such time as he might 
" deem convenient. But, unless he submitted, I do 
" not see how the commissioners could take his state* 
ei meut of a single fact : every allegation so made must 
" have been irregular." Mr. J. Burroughs remarks, 
that it was a case " where the bankrupt resists the 
" authority of the commissioners, and refuses to be 
" sworn, .or to submit to any examination at all ; and 
" the commissioners could not act otherwise, than as 
" they have done :" and Mr. J. Richardson observes, 
" there is not any weight in the objection, that tbe 
" excuse assigned by him for not answering should 
te have been set 'forth on the warrant. No excuse 
" could be admitted for a refusal to submit to be 
" sworn." 
The books, however, contain several cases (a) of 

(a) Bracy's case, 1 Salk. 348. 1 Ld. Ravm. 99. Holt. 94* 
Carthew, 153 in note. Comberb. 390. 5 Mod. 309 (Bracey v. 
Harris) S. C. Bcamu v. Carey, 1 Roll. Rep. 47. Ex parte Cole, 
2 Dick. 479. Hollings head's case, 1 Salk. 351. 2 Ld. Raym. 851. 
Rex y. Jeakill, 3 Keb. 8*7. J—'s case, 1 Vent 323, S. C. (badly 
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commitments for refusing to be examined, or to answer. 
Although in some of them, the commitments have on 
other grounds been considered defective, these cases 
may generally be referred to as recognizing the right 
of the commissioners to commit for refusing to be ex- 
amined, or to answer all lawful questions. In the 
recent decision of Davie v. Mitford [a), the doctrine of 
which is in unison with Goddard's case (b), the bank- 
rupt had on the day appointed for his last examination 
promised to produce a balance sheet ; and at several 
subsequent adjournments, he represented, that an ac- 
count in writing was necessary, in order to make the 
requisite discovery of his estate and effects, and he 
promised from time to time to produce the balance 
sheet. At the last adjournment, however, he did not 
produce it $ and having adduced no sufficient reason 
for the omission, it was held, by the Court of King's 
Bench, that the commissioners were justified in com- 
mitting him. C. J*. Abbet observed, that the bankrupt 
adopted the balance sheet " as the best mode of giv- 
" ing the account required of his estate and effects ;*' 
and towards the conclusion of his judgment, he adds, 
" 1 am clearly of opinion, that the bankrupt has re- 
" fused and declined to give answers to those lawful 
' questions that were propounded to him by the com- 
missioners." Mr. J. Bay ley says, " for the pur- 
poses of this case, it is not necessary to lay down as 
" a general rule, that the bankrupt shall in all cases 
<( be compelled to make such disclosure and discovery 
in writing, because here the bankrupt himself, from 
time to time, describes that mode of proceeding as 
necessary for the purpose of making his disclosure 
and discovery in that way, as being the best mode 
" adapted to the purpose.'* He afterwards observes, 
<f 1 think, therefore, that the non-production of a 

reported in Kefale aad Ventris, and not easily reconciled) : and 
tee 1 Lord Raym. 467. Dytr v. Miming, 2 W. Black. 1035. 
JDoefe y. Mitford, 4 Barn. & Aid. 356. prowky v. Impey, 2 Stark. 
261. 8 Taunt 407. Batty v. Gruky, 8 East, 324. CauUy's 
«**» 19 Vet. 322. 2 Rose, 217. 
(a) Ubi aprm. (») 1 CBynu & Jsj. 45. 
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" balance sheet after so many adjournments of the 
" last examination, and after he had frequently pro* 
" mised to prepare one, was, in fact, declining to an- 
" swer, what his estate and effects were. If the 
** bankrupt had refused to answer the questions — Of 
" what do your estate and effects consist ? How do 
" you account for the amount of your debts ? What is 
" due to you ? What is due from you ? I should have 
" had no doubt, that he would have refused to answer 
" questions lawfully put to him within the 16th section 
€( of 5 Geo. 2, c. 30. I think his neglect to produce 
" the balance sheet is substantially the same as if he 
" had refused to answer those questions. On that 
" ground, therefore, I think, that the commissioners 
" were justified in committing him." The judges 
who decided that case rather seemed to be of opinion, 
that by the 5 Geo. 2, c. 30, s. 1, the bankrupt was 
bound to render to the commissioners, if requisite, an 
account in writing of his estate and effects : but their 
decision evidently rested, as did that in Goddard's case, 
upon the bankrupt having himself made the balance 
sheet the mode of giving the discovery (a), and hav- 
ing* by his frequent promises to furnish such sheet, 
practised a species of fraud on the commissioners, 
thereby obtaining further time, and delaying the dis- 
covery, which they might otherwise have adopted 
different means to enforce. 

In the foregoing cases, the bankrupt was considered 
to have refused to answer the commissioners. It seems 
quite clear, that their power to examine cannot be 
delegated to others, without the consent of the indi- 
vidual to be examined. Whether it can be delegated 
with his consent, is not positively settled by decision : 
but, if it can be so delegated, his consent should ap- 
pear on the face of the warrant of commitment. In a 
reoent case (6) the commissioners had directed the 
bankrupt to communicate to his assignees, where and 
how certain of his debtors were to be found. Upon 

(a) Sec farther on the bankrupt's consent as to a particular 
mode of discovery, Casridy's case, 19 Ves. 324. 2 Rose, 217. » 
(tf Castidy's ctur, ubi supra. 
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kid being subsequently asked* whether he had made 
such communication to his assignees, and if not, why 
not, he answered he had not, and could state no rea- 
son why he had not so done. Lord C. Eldon decided, 
that the commitment was bad $ and his decision pro- 
ceeded on the ground, that the commissioners had no 
power to delegate their authority to examine, and that 
the bankrupt, no consent on his part appearing on the 
warrant, was not bouud to submit, or to state why he 
did not. " When T first heard this question and an- 
" swer/* observes Lord Eldon, " it appeared to me, 
" that there was no way by which the commitment 
could be supported, unless there had been in the 
antecedent proceedings some transaction between 
" the bankrupt and the commissioners, having the 
effect of substituting, by the consent of the bank- 
rupt, the assignee as an agent for the commis- 
" sioners } but, if there was any such transaction upon 
" the proceedings, it ought to have been embodied in 
" the warrant, that it might appear on the face of the 
" warrant upon what ground taken altogether the 
" commitment went. If the commissioners in the 
course of their examination of a bankrupt ask a 
[ question to which he gives a direct answer, it has 
" been decided (a) that, however direct his answer 
" may be, if it is not satisfactory to them, they may. 
" commit ; and if they had required this information 
" from him, and when asked why he did not do that 
" which ninety-nine times in a hundred a man must 
" be supposed capable of doing, he had said he would 
44 not, or could not (b) tell them, they would have 
" been justified in committing him : but the difficulty 
" is, that unless I can connect their question with 
some antecedent proceeding, and can now incor- 
porate that in the warrant, they have said in effect, 
" that they were not about themselves to examine him. 
" by word of mouth, or by interrogatories according 
" to the statute, but they sent another person, the 

(a) Vide infra. 

(b) Quere ; and see Miller's case, 3 Wils. 420. 2 W. Blackst. 
831. Perrot v. Ballard, 2 Ch. Ca. 72. Infra, p. 34. 
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" assignee, to examine him in person : and wnere be* 
€t was is not material. The bankrupt was fully au- 
" thorised to say, that they had sent a person to exe- 
" cute a duty which he had no authority to execute, 
" nor they to delegate ; and, not being bound to sub- 
" tnit to that examination, he could not be bound to 
" tell them why he did not submit to it." This case 
does not decide the question, as to the effect of a de- 
legation of the commissioners' power to examine, 
if the consent of the bankrupt had appeared ou the 
warrant. His consent did not in that instance appear y 
and the question, therefore, did not arise, and the 
lord chancellor most cautiously abstains from giving* 
any opinion upon it. If the question ever should arise, 
it will no doubt receive the most serious attention, be- 
fore it is decided that his consent ought to make any 
difference ; because, the consequences of such a de- 
cision would be most important, not to say pernicious, 
with respect to the administration of this branch of the 
law. The power of examination, followed as it may 
be by commitment, is one of the most important 
powers ever entrusted by the legislature to any class 
of individuals. It ought to be exercised with skill and 
judgment; and, as fur as the infirmities of human na- 
ture will admit, without passion, or prejudice. It is' 
to be exercised under the sanction of an oath, which, 
whilst it admirably points out the duties of the com- 
missioners, and guards against their errors, requires 
them faithfully, impartially, and honestly, according 
to the best of their skill and knowledge, to execute 
the several powers and trusts reposed in them, and 
that without favor, or affection, prejudice, or malice, 
and seems tacitly to forbid any delegation of their du- 
ties. Besides, the 5 Geo. 2, and the new act of the 
6 Geo. 4, alike give the power of commitment for re- 
fusal to answer the questions put by the commissioners. 

If this most important duty of examination could, 
even with the consent of the individual to be examined, 
be delegated, the responsibility of the commissioners 
themselves would no longer remain. An examination 
so delegated might be an engine of dreadful oppression 
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under the controul of a vindictive enemy, or it might 
he a screen for the greatest frauds in the hands of a 
secret friend. Nor would it, perhaps, in any instance, 
be conducted without some taint, derived from either 
passion., or interest, from both of which the law gives 
to the commissioners the credit of being, as they ge- 
nerally, in point of fact, are exempt (a) . 

We may in this place remark, that under the 37th 
clause of the new act, which, in this respect, is copied 
almost word for word from the 2L James i, c. 19, s. 6, 
die wife of the bankrupt is to be examined " for the 
" finding out and discovery of the estate, goods, and 
chattels, of such bankrupt, concealed, kept, or dis- 
posed of by such wife, in her own person, or by her 
own act, or by any other person." It was decided 
in ex parte James (b), that neither this statute, nor that 
of the 5 Geo. 1, c. 24, did " extend to examining the 
" bankrupt's wife touching his bankruptcy, or whether 
" he had committed any act of bankruptcy, and how, 
" or when he became a bankrupt," a decision which 
is not, as I am aware, in any respect affected by the 
6 Geo. 4 } and, if it be not, it follows, that any ques- 
tion to the wife on this point would not be a legal ques- 
tion, or such a question as would, on her refusal to 
answer it, subject her to commitment. In ex parte 
James, the warrant of commitment was, as well for 
refusing to discover the goods and effects of the bankrupt, 
(and so far was free from objection,) as for refusing 
to discover the time and manner of his bankruptcy ; yet, 
the lord chancellor held, and which it should be ob- 
served opens, if it be correct, to an important principle 
in favor of the person to be examined, that as one of 
the reasons for committing the wife for her not dis- 

(a) See what Lord Mansfield says, in Janson v. Williams, 1 
Doug. 259, aBte p. 12. 

(&) 1 P. Wms. 610. 2Swanst. p. 30, n. S. C. Vide Anon. 
Brownlow, 47. In Vin. Ab. vol. 12, p. 11, pi. 28, there is the 
following note. " Bankrupt shall not be a witness to prove an 
" act of bankruptcy, and said to be refused per Raymond C. J. ; 
" but he admitted a bankrupt to give evidence as to the time of 
41 the act of bankruptcy. His wife shall neither be a witness for, 
4t or against him, to prove an act of bankruptcy." 

d 3 
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covering that which she was not bound to discover 
was bad j " and she being to continue in prison till 
" she should make this discovery, the commitment is 
"illegal (a)." 

As to the persons to whom this ground of commit- 
ment for refusing to be sworn, &c. in terms, applies, 
they are, the witnesses to the trading and act of bank- 
ruptcy — the individuals described in the 33rd section — 
the bankrupt himself, and the bankrupt's wife. 

Secondly. Of the Commitment for not fully answering 
to the satisfaction of the Commissioners* 

There is again some little variance in the words of 
the act 6 Geo. 4, c. 16, with respect to this ground ot 
commitment. Speaking of the witnesses to the trad- 
ing and act of bankruptcy, and speaking also of the 
wife of the bankrupt (b), the ground of commitment 
is " for not fully answering to the satisfaction of the 
" said commissioners" (c) : but the 34th section au- 
thorises commitment, if the party " shall not fully 
" answer to the satisfaction of the said commissioners 
'* any such lawfnl questions," i. e. " lawful questions 
" put to him by the said commissioners, touching any 
" of the matters aforesaid ;" and the 30th section 
sanctions the commitment of the bankrupt, if he 
shall not fully answer to the satisfaction of the said 
commissioners any such questions/' i. e. " any 
questions put to him by the said commissioners, 
(( touching any of the matters aforesaid." 

The word lawful is omitted before the word ques- 
tions, when this ground of commitment is to be ap- 
plied to the bankrupt, as, indeed, it is, as we have 
remarked, in the other ground of commitment which 
we have already discussed. It was contained, how- 

(a) See, however, 2 W. Blackst. 1144, and e» parte Vogtl h 
2 Bam. & Aid. 219. 

(b) Sections 24, 37. 

(c) Under the new insolrent act, 7 Geo, 4, c. 57, 8. 43, the 
commissioners may adjourn the hearing and examination of the 
insolvent, and of his petition, &c. in case the insolvent " shall 
" not answer upon oath to the satisfaction of the said court," &c 
The word fully is omitted. 
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ever, in the former act of 5 Geo. 2, c. 50, s. 16, whicfr 
this 36th section, with some material additions, re- 
enacts, and has been the subject of particular com- 
ment in some of the cases (a), as we shall hereafter' 
have occasion to notice : but it may possibly be con- 
ceived, that the provision " not having any lawful' 
" objection allowed by the said commissioners,*' ap- 
plies to the ground of commitment for not fully an- 
swering, as it may be compressed in, or arise on, a 
refusal to sign, and subscribe the examination. But 
this cannot much assist the argument, because, if 
there be a power of putting any question unrestricted 
by the consideration of its lawfulness, it could not be 1 
a legal objection to refuse to sign an examination, that 
such a question really had been put. Nor is it to be 
forgotten, that the qualification of not having any 
reasonable objection allowed by the commissioners, 
forms part of the analogous clause in the 5 Geo. 2 ; 
and of having no lawful objection, forms part of the 
34th section of the 6 Geo. 4, though in each case the 
word lawful precedes that of questions. 

The cases in the books of commitments for not 
fully answering to the satisfaction of the commis- 
sioners (b), have led to some very important dis- 
cussions connected with this branch of the subject. 
It will not escape the reader, that though the an- 
swer is full, it makes a part of the proposition, that 
it should be to the satisfaction of the commissioners. 
It may be full, and yet not to their satisfaction, and 
in that case it is not a complete answer. "As to the 
" word full, it must," says Lord C. Eldon, " be full in 
" this sense, that it must be reasonably satisfactory to 
" the mind that is to decide. In Nowlans case the 

(a) Nobes v. Mountain, 3 Brod. & Bing. 233. 1 Barn. & Aid. 
173. Oliver ex parte, 2 Ves. & Beam. 250. " The statute fre- 
" quently raises a question of great difficulty upon the words 
" all lawful questions," per Lord C. Eldon, &c. 

(b) Petrol's case, 2 Burr. 1122. Miller's case, 3 Wils. 421. 
2 W. Blackst. 881. Langhorne's case, 2 W. Blackst. 919. Now- 
lans case, 6T. R. 118. Cohen's case, 18 Ves. 294. See also 
Cusidy's case, 19 Ves. 324, and other cases subsequently adrerted 
to in the text 
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u judges following Lord Mansfield did not deny* that 
" he swore positively ; but they said no reasonable 
" man could believe him. The commissioners have a 
" duty imposed upon them, as well as an authority, to 
" get out an account and discovery for the benefit of 
" the creditors : and, if he does not make out a satis - 
" factory answer for the purpose of enabling them to 
" exercise their duty, they have authority to com- 
<r mit" (a). " The words are," says C. J. Abbot, com- 
menting on the 5 Geo. 2. c. 30, which, in this re- 
spect, is followed by 6 Geo. 4., " the words are to 
" the satisfaction of the commissioners, not, as ought to 
" be, ox as reasonably might be, to the satisfaction of the 
commissioners, not satisfactory generally, but satis- 
factory to the commissioners ; so that, by the very 
" words of the section, the commissioners are autho- 
" rised to commit, if the party shall not fully answer 
" to their satisfaction, all lawful questions put to 
"him" (6). But, as Lord Kent/on says in Nowlan's 
case (c), " there are no technical rules by which 
" cases of this kind are determined, but the question 
" in each particular case is, whether the answers given 
" by the bankrupt be, or not, sufficient to satisfy the 
" mind of any reasonable person." 

This reasoning, however obvious and just it may 
appear to be, seems to have been strangely overlooked 
in Pedleys case (d). In that case the bankrupt on his 
examination made a most improbable statement, with 
respect to the fate of a large sum of money ; and refus- 
ing to give any other account, he was committed* 
He was afterwards brought before the commis- 
sioners on his own submission, and again examin- 
ed, when his representation differed from his for- 
mer account, and, as he persisted in refusing to 
say in what the money consisted, he was remanded. 
I do not rely on the circumstance, that he made his 
escape from prison, and on being retaken acknowledged 

(a) E* parte Taylor, 8 Ves. 331. (6) 1 Barn. & Aid, 173. 

(c) 6T.R. 120. 

(rf) Leach, Cro.Ca. 365. Mr, Cutkn is very indignant with this 
decision. Cull. Ba, La. p. 364. 
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that he had secreted the notes to the Amount of 7000?. 
bat had since destroyed them, though he had originally 
stated, that they were burnt. I do not rely on this 
eircnmstance, because it is not stated, that it appeared 
on the race of the warrant. The court of King's Bench 
held, that he ought to be discharged from the commit- 
ment, and Lord Mansfield is reported to have thus ex- 
pressed himself. "It is certainly true, that a man 
" may be indicted for perjury in swearing, that he be- 
" lieves a fact to be true which he must kuow to be 
t€ false. If a bankrupt swear fully and roundly, and 
" the commissioners have every reason to beiieve, 
" that what he swears is not true, yet, they must take 
" it to be satisfactory, provided that it would be satis- 
" factory in case it were true. In the present case 
" every circomstance tends to shew, that the bankrupt 
" has sworn falsely. I am convinced, he has perjured 
" himself: but he has answered fully, and the com- 
" miasioners cannot commit him for false swearing.'* 
Bat, the lustre even of Lord Mansfield's name has not 
saved this doctrine from the fate it merited. It could 
not have prevailed without rendering the examination 
in bankruptcy a mere mockery, and at the same time 
being productive of endless perjury. It received its 
death blow in NowlatCs case (a), in which it was de- 
cided, that, however roundly and positively, a party 
may swear, in his examination before commissioners 
of bankrupt, yet, if his account is incredible, or, in 
other words, unsatisfactory to the minds of the com- 
missioners, they may commit him, Mr. J. Ashurst 
very justly remarking, " that it would be a ridiculous 
" ceremony for the commissioners to go through in* 
" examining a bankrupt, if they, were bound to give 
" credit to his account, however improbable, or ab- 
" surd it might be, merely because he has the effrontery 
" to swear to it. ,f This is now the settled law (6), 

(a) 6 T. R. 121. I do not perceive, that Pedley's case was called 
to the attention of the Court of King's Bench in Nowlan's ease : 
or, it would probably in (ernu, as it did in point of fact, overrule it. 

(b) Taylor'* case, 8 Ves. 823. Ex parte Oliver, 2 Ves. & Beam. 
244. 1 Rose, 407. Ex parte Cassidy, 19 Ves> 324. 2 Rose, 21 7 r 
398. 2 Swanst. 76. 1 Glyn. & Jac. 53. 
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for, as the lord chancellor observes, "the law of 
" Pedley's case, that a bankrupt giving a full, com- 
" plete, and, as the expression is, round answer, 
" whether credible, or not, cannot be committed, 
<( being now exploded and displaced by the latter 
" cases, which have decided, that it is the province, 
€t first, of the commissioners, and, then, of the court, 
" to say whether they believe him" (a). 

If in some instances the question has been, whether 
the answers were credible, though full, in others it 
has been a subject of discussion, whether the answers 
were sufficiently positive. It seems, that though the 
answer is not positive, depending upon the degree of 
the party's recollection, and he speaks to his remem- 
brance, and, swears he cannot answer further, this 
may be sufficient. Whether it be so, must depend on 
circumstances, and the degree of credibility which be- 
longs to the examination taken altogether (6). Thus 
in Millar's case (c), he was asked, whether he had 
purchased certain bales of silk by a broker, or whether 
he could form any belief, whether he had bought them 
by a broker, or not. He answered he could not posi- 
tively recollect, whether he had bought the same by a 
broker, or not, but should rather believe he had 
bought the same by a broker. And being further 
asked, whether, or not, he believed, he had bought 
the said two bales of silk by a broker, he said, he 
would not give any other answer : and being asked, 
whether by the words " he should rather believe" he 
meant, that he did believe the said two bales of silk 
were bought by a broker, or whether he meant to say, 
he did believe, that the said two bales of silk were not 
bought by a broker, he refused to answer, whether he 
did believe, that he had bought the said two bales of 

(a) 2 Ves. & Beam. 249. 

(6) Miller'* case, ubi infra. Bracy's case, as reported in Com herb. 
390. Perrat v. Ballard, 2 Ch. Ca. 72. Cullen. Ba. La. 362. 1 Mon- 
tag. Ba. La. 122, " where," says Mr. Montagu, the nature of 
'* the case admits a reasonable probability erf forgetfulness, the 
" bankrupt may answer according to his recollection or belief," 
citing Miller' 8 case, & Perrotv. Ballard, 

M 3 Wils. 420. 2 W. fllackst. 881. 
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Silk by a broker, or whether he did believe, that he 
had not bought the said two bales of silk of a broker. 
For this amongst other reasons, he was committed (a). 
The court of Common Pleas was of opinion, that the 
answer was sufficient; and C. J. De Grey expressed a 
strong opinion, that the answer amounted to a degree 
of belief sufficient for civil purposes, and that Miller 
might be convicted of perjury, if it could be proved he 
bought the silk himself, and not by a broker. But 
from what has been already stated, it is evident, that 
though it did amount to an answer upon which the 
party could be indicted for perjury, and similar 
ground was taken by Lord Mansfield in Ped ley's case, 
that such is not the test by which it is to be tried, 
whether it is, or not, such an answer as the commis- 
sioners are either bound to believe, or to be satisfied 
with. C. J. De Grey prefaced a critical examination 
of the questions put to Miller, and his answers, with 
several important observations ; and, as they tend to 
throw some light upon this part of the subject, which 
in practice is often surrounded with great difficulty, 
it may be useful to transcribe them, whatever doubt may 
be entertained, with respect to the particular decision. 
€€ In the present case, (he observes) Miller had only 
two ways or means to enable him to answer the 
questions put to him ; either by recollection, or be- 
' lief. The first is knowledge, and must imply con- 
sciousness : but, in some cases no traces of a fact 
<( remain in a man's memory, whereby he can re- 
" collect the fact. It is possible he may have lost all 
" knowledge of it; and, if he has, he can only answer 
tc that he doth not know, or cannot recollect the fact. 
" A man may recollect to a certain degree, and though 
u he cannot recollect at one time, he may at another. 
" Suppose, I may not, or cannot recollect, yet I may 
" and can believe, I did a certain fact, because you tell 
" me, you saw me do it : then 1 believe I did it, be- 

(a) What Lard Kcnyon says of Mitler*a case, in 6 T. R. 120, is 
entitled to the less weight, as he spoke upon the representation of 
the effect of the case, and that representation scarcely seems suffi- 
ciently full. ' 
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** cause I give credit to you, as a person of veracity. 
A€ How is it in courts of justice, when a man swears 
-" he neither recollects, or believes he did such 
" a fact, or that he did, or did not do such a fact 
" to the best of his knowledge, remembrance, and 
4f belief. It is certainly a full answer. A subscribing 
* € witness to a bond may swear he has totally forgot 
" that he subscribed his name as a witness thereto, 
" and that he cannot swear positively, that he saw the 
" obligor seal and deliver the bond ; but seeing his 
" own hand- writing subscribed as a witness to the 
execution thereof, he may swear, he believes he saw 
the obligor execute the bond, and such answer would 
be satisfactory to the court. Suppose a banker was 
upon examination asked, whether he paid such a bill 
by cash, or notes, and he answers he cannot tell ; 
but his books may inform him, or his books may be 
<( lost and his clerks gone away from him : if on look- 
" ing into his books he sees by the handwriting of his 
" clerks, that the bill appears to be paid by cash, or 
" notes, he then swears to his belief accordingly : but 
if his books be lost, or destroyed, and his clerks are 
dead, or gone, and he then swears, he cannot tell, 
or doth not know, whether the bill was paid by 
" cash or notes, his answer is full and ought to be 
taken as satisfactory. So a merchant buying many 
goods may have forgot, and cannot recollect, or be 
" able to swear, whether he bought a certain parti- 
" cular parcel and sort of gqods by himself, or a 
" broker." 

When the commitment in Miller's case was adverted 
to in Miller v. Seare (a) , Mr. J. Gould expressed his 
opinion, that the question put by the commissioners to 
the bankrupt was not a lawful question, but a wanton 
abuse of their authority, and Mr. J. Blackstone inti- 
mates, that they had not acquiesced in a proper answer. 
We should here notice one of the rules laid down 
in Crowley s case (b) because that rule serves to guide 
us to a correct decision, as to what in given instances 

(a) 2 W. Biackst. 114J. (ft) 2 Swans*. 1. 
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may) or not be a satisfactory answer. He alludes to 
the rule> that a bankrupt in his examination answer- 
ing to a question which embodies a statement of what 
he said, or did on a former day, without denying, or 
qualifying it, is understood to admit the statement : 
but this is not to be extended to the statements of 
third persons 5 and, in Goddartfs case (a), the Chan- 
cellor says, " all matters embodied in questions, if not 
<f contradicted by the answers, the court considers as 
" true." 

We should also in this place advert to the highly im- 
portant doctrine of two cases in which the question of 
the satisfactoriness of the answer has arisen under ra- 
ther a singular state of circumstances. In each case a 
single question has received a direct answer, and such 
answer not having been followed up by any other ques- 
tion, and being in itself satisfactory to the mind of the 
court, the commitments were held to be erroneous (6). 
In Walkers case, the lord chancellor, speaking of the 
answer, says, it " is direct, and from what appears upon 
"the warrant, (and I have no other means of forming 
an opinion) satisfactory. I must hold, that a single 
question followed by a direct answer, which question 
is unvaried in terms, and not followed up by any 
" further examination respecting the transaction which 
" may have excited the suspicion of the commissioners, 
can never afford grounds for a valid commitment ; 
" and for this reason alone, if there were no others, 
that the judge who may afterwards have to decide 
upon such commitment having no means of deter- 
" mining that the answer is unsatisfactory, must, of 
" necessity determine, that it is satisfactory.*' 

One of the gentlemen examined before the Chancery 
Commission, and himself a Commissioner of bank- 
rupts (c), very justly remarks, " that more real hard- 
'* ship has resulted from miscarriage in the examina- 
4t tions, than in any other branch of the jurisdiction. I 

(a) 1 Glyn and James, M. 

J 4) Norris't owe, 2 Jac. and Walk. 437. JKrffcr'* case, 1 Glyn 
I James. 371. 

(c) Mr. Clayton, End. before Chanc Comm. 
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" do not mean from harshness in enforcing answer*, 
" but/rom inadvertency in omitting explanatory question*, 

if 



when the party under examination has not the benefit of 
counsel.*' I have repeatedly heard the lord chancel* 
lor express himself in strong terms to the same effect, 
and lament, at the same time, that a party had been 
committed, when another question would, proba- 
bly, have removed that want of clearness on fhe 
face of the examination which led to the commitment. 
It is the duty of the commissioners never to lose 3igh€ 
of this doctrine, and that, whether the examination 
be, or not conducted by counsel : in point of law, it is 
the examination of the commissioners, and, in point of 
fact, as well as of law, it is their commitment ; and al- 
though some failure of justice may, in possible cases, be 
the result of blending the judicial character with that of 
the examiner (a), the risk must be incurred in prefer- 
ence to leaving the enquiry incomplete, and obtaining 
only part of the truth. The first is an evil which may 
happen ; the latter is not only an evil which must hap- 
pen, if the examination be incomplete, but is by far the 
greatest evil of the two. 

We have only to add, that the ground of commit- 
ment for not fully answering to the satisfaction of the 
commissioners, applies, in terms, under the 6 Geo. 4. c. 
16, to the witnesses to the trading and act of bank- 
ruptcy—to the class of persons enumerated in the 33d 
section — to the bankrupt, and to the bankrupt's wife. 

Thirdly.— Of the Commitment/or refusing U> sign, or 
subscribe Examination. 

The sections of the new act relative to this subject, 
are, like other grounds of commitment, chiefly bor- 
rowed from the 5 Geo. 2, c. 30, but there is some va- 
riance in those sections as to the terms in which this 
ground of commitment is expressed. In the 24th and 
37th sections, the former applying to the witnesses to 

(a) Mr. Ctdleti, Evid. before Sel. Com.. on Ba. La. p. 87. Mr. 
Cullen, seems to think Jthat in the character of examiner, a warmth 
may be acquired, inconsistent with the cool deliberation of the ju- 
dicial character. 
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the trading and act of bankruptcy, the latter to the wife 
of the bankrupt, the ground of commitment is " for 
" refusing to sign, or subscribe his or her examination :" 
but in the 34th clause (applying to the class of persona 
described in the 33d), and in the 36th clause, which 
speaks of the bankrupt, the commissioners are autho- 
rised to commit " for refusing to sign and subscribe his 
" examination so reduced into writing as aforesaid, not 
" having any lawful objection allowed by the said com- 
" missioners. 99 The act of 5 Ged. 2, c. 30. 8. 16; says, 
" not having a reasonable objection either to the word- 
u ing thereof, or otherwise, to be allowed by the said 
" commissioners." 

This ground of commitment applies in terms to the 
witnesses to the trading and act of bankruptcy — to the 
class of persons comprised in the 33d section— to the 
bankrupt, and to the bankrupt's wife. 

* 

Fowthly* — Of the ground of Commitment for refusing to 
produce, or not producing, Books, fyc. 

Thertt is likewise some variance in the expressions of 
the 6 Geo. 4, c. 16. with regard to this ground of com- 
mitment. The commissioners are by the 24th section 
authorised to require a witness to the trading, or act of 
bankruptcy, to produce " any books, papers, &c, in the 
" custody, possession, or power of such person, which 
" may appear to the said commissioners to be neces- 
" sary to establish such trading, or act of bankruptcy," 
and to commit him u for refusing to produce, or not 
" producing any such books, &c." The 33d anil 34th 
sections, applying to the class of persons comprised 
within the former of those sections, empower the com- 
missioners " to require such person to produce any 
" books, &c, in his custody, or power, which may ap- 
pear to the commissioners necessary to the verifica- 
tion of the deposition of such person, or to the full 
" disclosure of any of the matters which the commis- 
" sioners are authorised to enquire unto ;" and if such 
person " shall not produce any books, &c, in his cus- 
" tody or power, relating to any of the matters afore-* 
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" said, which such person was required by the commit-* 
" sioners to produce, and to the production of which he 
" shall not state any objection allowed by the said com" 
" missioners" they may commit him, until he does pro- 
duce them. 

Before we quit this 1 ground of commitment, it 
may be proper to observe; that there is the follow* 
ing passage in a work of considerable utility. " If 
" a Witness refuse to produce his books, or a copy to 
" refresh his memory, so that he may be enabled to 
" answer such questions, as without reference to his 
" books he cannot answer, he may, as it seems, be 
" committed." (a) The case referred to in support of 
this proposition is Dale and Hardy , decided by the 
lord chancellor in January 18221 It seema fully 
to bear out the proposition, and it serves to show 
what the law was before the 6 Geo. 4, c. 10. In ex 
parte WooUey, decided in April 1824 (6), the Vice 
Chancellor says, that" a general power to examine, as* 
" to a bankrupt's estate and dealings, will authorise 
t€ an examination into the contents of books." 

This ground of commitment, as applied to the wit- 
nesses to the trading and act of bankruptcy, is bor- 
rowed from the 3 Geo. 4, c. 81 j but as applied to the 
class of persons described in the 33d section, is new, 
except that it was contained iu the 5 Geo.- 4. Of course, 
this particular ground of commitment applies to the 
witnesses to the trading and act of bankruptcy, and the 
persons enumerated in the 33d section. 

Of the more particular Grounds of Commitment. 

Fifthly. — Of the ground of Commitment of the designees* 
for refusing to produce Books, fyc. 

By the 101st section of the 6 Geo. 4, c. 16, the as- 
signees are directed to keep an account, wherein they 
are to enter all property received by them, and all 
payments made by them, on account of the bankrupt's 

(a) Mbntag. An. Dig. p. 185. Dale and Htrdy'* aut % is . given 
ia a note by Mr. Montague. 

(6) 1 Glyn and Jas. 395. 



41 

estate. This clause is borrowed from the 5 Geo. 2. e. 
30, s. 26, so far as it respects their receipts. This 101st 
clause then proceeds to authorize the commissioners to 
summon the assignees before them, and to require them 
to produce all books, &c, relating to the bankruptcy 
in their possession ; and if the assignees when sum- 
moned do not attend (having no impediment made 
known to the commissioners at the time of their meet- 
ing, and allowed by them), the commissioners may 
issue a warrant to apprehend, and bring such assignees 
before them ; and upon the assignees refusing to pro* 
duce such books, &c, the commissioners may commit 
them, until they submit themselves to the said com- 
missioners. This is copied from the 5 Geo. 4. but, as 
the reader will observe, it differs in the terms,with which 
it concludes, and in other respects, from the phraseology 
of the 84th section of the 6 Geo. 4. I am not aware 
of any decision relative to this ground of commitment. 

Sixthly. — Of the ground of Commitment of the Bankrupt, 
after Certificate, jor not attending Assignees, Courts of 
Record, Sfc. 

The 116th section of the 6 Geo. 4, c. 16, is obliga- 
tory upon the bankrupt after he has obtained his cer- 
tificate, on demand in writing, to attend his assignees 

to settle any accounts between his estate, aud any 

debtor to, or creditor thereof, or to attend any court 
" of record to give evidence touching the same, or to 
" do any act necessary for getting in the said estate.'* 
If the bankrupt should not attend, or, on such attend- 
ance, should refuse to do any of the matters aforesaid 
without sufficient cause shewn to the commissioners 
for such refusal, and by them allowed, the assignees 
making proof thereof upon oath before the commis- 
sioners, they may by warrant cause him to be appre- 
hended, and committed to prison, there to remain until 
he shall conform to the satisfaction of the said com- 
missioners, or of the lord chancellor. 

With some variance this clause was contained in the 
5 Geo. 1, the 5 Geo. 2, and the 6 Geo, 4 (a) ; but, I 

(a) Vide tmte, cap. ). 
js3 
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confess, I do not. quite understand that part of it which, 
obliges the bankrupt to attend any court of record to 
give evidepce touching his estate, unless the act con- 
templated the particular case of his having released the 
surplus (a). Otherwise the act seems to assume, con- 
trary to the acknowledged rule, that a bankrupt is a 
good witness in favor of his estate. 

The whole clause is rather a singular specimen of 
legislation, and appears to require revision. I am not 
aware of any decision with respect to the grounds of 
commitment enumerated in the 116th section, or in 
the analogous clauses in the old acts. 

Having at some length considered the specific 
grounds on which the commissioners may directly, 
within the terms of the 6 Geo. 4, c. 16, exercise 
the power of commitment, it may as a general pro- 
position, be safely assumed, that they have no au- 
thority to commit unless in cases where they are 
empowered to do so by the Legislature. On this 
ground, as it is conceived, it was, previously to the 
act of 5 Geo. 2., decided, that they could not commit 
for prevarication (6), since a man may prevaricate, or 
answer backwards and forwards, and yet come to a set- 
tled answer at last (c) : although it was attempted to 
invest the commissioners with the power to commit 
witnesses €< guilty of prevarication, or any other con* 
" tempt of the jurisdiction and authority of the com- 
" missioners," bv the bill introduced into the House 
of Commons in the year 1817. 

It has likewise been decided, subsequently to the 
act of the 6 Geo. 2., that the commissioners cannot 
commit for misbehaviour. " One cause of the com mi t- 
" ment," says C. J. de Grey, in Miller v. Seare (d)," is 
" manifestly illegal, for misbehaving himself,'* an 
opinion in which both Gould, J. and Blacks tone, J. ap- 
pear unequivocally to concur. 

Nor have the commissioners power to commit by 

(a) Ewent v. Gold, Bull. N. P. 43. Naret v. Saxby, cited 2 
T. R. 497. (b) Rex v. Nathan, 2 Stra. 880. Barnard, B. R. 398. 
(c) CuUen Ba. La. 364. 1 Cb. B. La. 388. Green Ba, La. 201. 
(rf) 2 W. Blackst, 1144. 
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way of punishment* " They cannot commit for pu~ 
" nishment," observes C. J. De Grey in the case of 
Miller v. Seare (a), and Holt, C. J. in GroenveWs case, 
says, " their act in this respect is only ministerial ; and 
" the commitment is not intended as a punishment, 
" but only as a mesne process to bring the party to jus* 
" tice, or to make him do his duty (6)/* a doctrine 
which corresponds with that laid down in the Mayor of 
Northampton's case (c). " It is quite clear, and on all 
" hands admitted (observes Mr. Cullen speaking of 
" commitment) that the power in question has been 
" given not for the purpose of punishment, but for the 
" single purpose of enforcing a discovery. In point of 
" fact, however, its operation is always penal, and in 
" most cases penal only (d). M 

According to the doctrine of Salt's case, it is no ob- 
jection to a commitment of a bankrupt, that the order 
was made in his absence, the act of 5 Geo. 2, not hav- 
ing required his presence, an observation which equally 
applies to the statute of 6 Geo. 4. Nor is it an objec- 
tion, that the warrant bore date the day the examina- 
tion took place, though made some days subsequently 
thereto (e). 

(a) 2 W. Blackst. 1 146. 1 Ch. Ba. La. 390, 391 . 

(6) Comyn's Rep. 80. See 1 Ld. Raym. 467. 

(c) Cnrthew, 152. 

(rf) Bam. bef. Sel. Com. Ho. Com. 86. 

(t) 13 Ves. 361. 
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CHAPTER IV. 



On account of its importance, we have reserved for a 
distinct chapter the consideration of the question, whe- 
ther a person upon his examination before commis- 
sioners of bankrupt can refuse to answer on the speci- 
fic ground, that such his answer may shew, or tend to 
shew, that he has been guilty of a crime, or rendered 
himself liable to penalty or forfeiture (a). A distinc- 
tion obviously presents itself between three classes of 
individuals, namely : Jitst, persons filling the character 
of mere witnesses ; secondly, persons who have had 
dealings with the bankrupt, and are supposed to be in- 
debted, or liable to his estate, or the contrary, and who 
are frequently most erroneously confounded with mere 
Witnesses ; and, thirdly, the bankrupt himself. 

With respect to a mere witness, I apprehend, the 
same rule prevails in bankruptcy (b), which exists in the 
common law courts (c), and in courts of equity, namely, 
that he cannot be compelled to answer any question 
which has a tendency to expose him to a penalty, or to 
a criminal charge (d). It is to be collected also from 
the case of ex parte Higgins (e), that a solicitor is not 
to be called upon to violate the confidence reposed in 
him by his client. 

With regard to persons who have had dealings with 

(a) The cases do not accurately distinguish between penalty 
and forfeiture. See Elem. PI. Eq. p. 260. n. I apprehend, that the 
doctrine which applies to the one, may, as the general result of 
the cases, be assumed to apply to the other. 

(b) 1 Montag. Ba. La. 117. 1 Ch. Ba. La. 376. Eden's Ba. 
La. 90. and 1 Mont. 313. (Ed. now in press.) 

0) Phillips on Evid. p. 286, 288. (Ed. 4.) See stat. 46. Geo. 3, 
c. 37. mentioned particularly, infra, 

(d) The dictum to the contrary in Buck. 540, cannot be accu- 
rately reported : for the case referred to is, as it is presumed* 
Symet's case, 11 Ves. 521, the case of a creditor applying to 
prove, not of a witness. 

(«) 11 Ves. 8. 1 Montag. Ba. La. 313* (Ed. now in press.) 
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the bankrupt, and, are supposed to be indebted, or li- 
able to hisestate, or the contrary, it has repeatedly been 
laid down, that they cannot be compelled to answer 
any question of a criminatory, or penal nature (a). 
One of the earliest cases upon the subject is Bracey' a 
case, decided about the year 1096. Bracey was com* 
mitted by the commissioners until he conformed to 
their authority ; and although the decision ultimately 
turned upon the conclusion of the warrant, it may be 
useful to extract Lord HoWs statement of the law at 
that period. It seems, that " the commissioners re- 
" quired Bracey to tell all that he knew touching the 
" estate of the bankrupt, and (that being too general) 
" theyaskedi when, and in what manner did you aid, 
"or assist in embezzling the estate of the bankrupt 
" (not whether he did aid, or assist), and for not an- 
" swering they committed him." These questions had 
obviously a tendency to bring the case within the 13 
Eliz. c. 1, s. 5, 0, 7, under which Bracey might have 
forfeited double the value of the property in dispute. 
Lord Holt observes, " the general questions may be 
' well ; if he cannot recollect any thing, it is a fair an- 
' swer. Now, if any of the questions were fair, there 
' was a just cause to commit for not answering them. 
' He is not to answer any thing criminal ; it is crimi- 
c nal to embezzle any goods, after the bankruptcy, but 
c not before. But (1) hold, if a man hath intermed- 
€ died honestly and fairly, without craft, he may and 
' ought to discover it to avoid the penalty. It may be, 
' the word embezzlement may be too hard, but there 
' is latitude enough for other questions tantamount j 
' but here the prisoner must be discharged, for the 

(a) Bracey* $ case, Comb. 390. 5 Mod. 309 (Bracey v. Harris), 
Re* v. JeaJtill, 3 Keb. 837. Ex parte Farr, 9 Yes. 518. Ex parte 
Sytnes, 11 Yes. 521. Ex parte Bur toon, J Glyn and J as. 30. la 
Anderson** case, Back. 397, the Vice Chancellor held that the com- 
missioners under the 1 Jac. 1, c. 15, s. 10, had authority to exa- 
mine persons supposed to have, or detain part of the bankrupt's 
estate, although such persons do not claim to be interested therein. 
The words of the 33d section of 6 Geo. 4, are much more exten- 
sive than those in the act of James. 
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* € conclusion of the commitment is ill." In the states 
ment of this case contained in the Modern Reports, we 
are informed, that " the court seemed to incline, that 
" the party need not pay universal obedience to the 
commissioners so as to answer all questions, but 
only to answer what he knows*, concerning the car- 
rying away of any part of the bankrupt's estate by 
" any person, but not by himself." 

It is, however, apprehended, that an objection 
to answer on the ground of being subject to a 
pecuniary penalty cannot prevail where the parti- 
cular liability, which is the ground of the objection, 
no longer exists. If, for instance, the time should 
have elapsed within which the party under exami- 
nation could be sued for such penalty ; and as there 
are cases in equity (a) which expressly recognise this 
principle, it has, within my own experience, been 
acted upon by the first list of commissioners in en- 
forcing a discovery. 

We should in this place notice the very important 
case of ex parte Symes (b). It came before Lord C. Eldon 
upon a petition by a solicitor to prove a sum due to 
him for a bill of costs. The petitioner was asked, if 
he had ever received any sums from the bankrupt, 
except those which were specified in his bill, which 
question he refused to answer, on the ground, that his 
answer might tend to criminate him : but he sub- 
joined, that if he ever did receive such sums, they 
were applied for the use and according to the direction 
of the bankrupt. The commissioners rejected the 
proof, and upon its coming before the chancellor, his 
lordship observed, that " if the ground of the com- 
" missionefs was, that the petitioner's refusal to 
" answer amounted to an admission, that having re- 
" ceived sums of money, he had illegally applied 
"them, that is an incorrect mode of reasoning : the 
" principle enabling him in a court of justice to say, 

(a) See Chetwynd v. Lindon, 2 Ves. Sen. 450. Parkhurst v. 
Lowten, 1 Meriv. 3!U. Williams v. Farrittgtou, 3 Bro. C. C. 28» 
2 Cox* 202. S. C. 

<fi) 11 Ves. 521. 
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tr that if they have no more information than they can 
" have from him, they have no information upon 
" which they can act. It would be a singular appli- 
" cation of the principle to hold, that, the law pro- 
tecting him from answering, they shall use that 
protest as distinct evidence of guilt, as if it was 
" confessed." At a subsequent meeting, the bankrupt 
himself stated, that he had no doubt the money was 
applied to election purposes, according to the trust 
reposed in the petitioner : but he, the bankrupt, knew 
nothing of the fact. The petitioner still declining to 
make any further disclosure, the chancellor ultimately 
held, that the debt could not be proved. " The pro- 
" position/' (be observed) is clear, that no man can 
" be compelled to " answer what has any tendency to 
" criminate him. But, the consequence is, that, if it 
" can be established, that he has received money that 
" belonged to the bankrupt, and he chuses to protect 
" himself against answering as to the application, he 
« comes under the difficulty, that he cannot discharge 
" himself of the receipt of the money. Individually I 
" have no doubt, the petitioner applied this money 
" according to the directions of his employer. But 
" the petitioner still declining to answer, the question 
is, whether in bankruptcy, having traced to a person 
coming to prove a debt, money, for which he is 
prima facie accountable, the creditors, as well a6 the 
bankrupt, have not a right to insist, that he shall 
" discharge himself : and if he chuses to say, he can- 
" not without shewing, he has done something illegal, 
" the consequence is, money is traced to him, and he 
" cannot prove it has gone from him, and, therefore, 
" necessarily it must he considered as atill in his 
" hands." 

It has been made a question whether a purchaser 
comes within the rule, which would protect him from 
answering: in other words, whether the commis- 
sioners can examine a purchaser for valuable conside- 
ration without notice, for the purpose of obtaining 
information destructive of his title, and thus deprive 
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* 

him of the protection conceded to him by courts of 
equity (a). The anonymous case in an old book of 
reports (b) amounts to little, if any thing: but the 
more recent case before Lord Erskine (c) certainly 
contains a dictum, upon which Mr. Christian has 
founded his conclusion {d), that the commissioners 
may compel a purchaser for valuable consideration to 
declare the precise day when he bought the property, 
in order that the assignees may, if they can, recover it 
back 5 a conclusion in which Mr. Montagu appears to 
concur (e) . I do not see any reason to doubt but 
that the time of the purchase could in a court of equity 
be asked of a person filling the character of purchaser 
for valuable consideration. As notice previously to 
the time of paying the money would be sufficient to 
exclude him from his protection (/) the dates of the 
transaction may always be the subject of distinct 
enquiry, through the medium of special allegations, 
or charges inserted in the bill with that particular 
view (g), however true it may be as a general proposi- 
tion, that in equity a purchaser for valuable considera- 
tion without notice, shall not be compelled to answer 
as to property alleged to be acquired by him, after the 
bankruptcy of the individual from whom he has obtained 
it (h) . If the rule in equity were strictly followed in bank- 
ruptcy, justice requires that the qualification of that 
rule should also be followed 5 but this qualification 
would open to a very extensive field of enquiry. If, 
however, the purchaser by simply asserting, that he 
was a purchaser without notice, could successfully 

(a) See Elem. PI. Eq. p. 233. 278. (b) Anon, Skinner, 149. 
(o) Ex parte Herbert, 13 Ves. 189. 

(d) 1 Ch. Ba. La. 376. And see 1 Mont. Ba. La. 313. (Ed. now 
in press.) 

(e) 1 Mont. Ba. La. 118. citing the case in Skinner, ex parte 
Herbert, and ex parte Knott, 11 Ves. 610. 

(/) See Elem. PI. Eq. 238, and cases there cited. 

(g) Elem. PI. Eq. 239. 

(A) Brown v. WUkamt, 2 Ch. Ca. 135. Anon. ibid. 136. Wag- 
•taffy. Read, ibid. 156. Aberyv. Williams, 1 Vera. 27. Fisher 
r. Tronckett, 1 North. Ca. by Eden, 158. 
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resist any further examination upon the subject, he 
would have a greater privilege in bankruptcy, than 
in a court of equity, under the shield of whose general 
rule, he must by analogy profess to shelter himself: 
In Brown v. Williams, the assignees, as noticed by 
Lord Henley in Fisher v. Tounchett, were left to [take 
what remedy they could before the commissioners, 
which seems to imply, that the court thought the 
examination could be proceeded in before the commis- 
sioners. Of course, the commissioners could not in 
any shape afford a remedy, although, through the 
medium of examination, they might be ancillary to 
the remedy which the assignees sought. We have 
stated thus much because - the general doctrine of ex 
parte Herbert, denying the right of a mortgagee before 
■ an act of bankruptcy, to tack further advances after 
an act of bankruptcy of which he had no notice, seems 
scarcely supported by the observations of Lord Redes- 
dale mLatoucheY. Lord Dunsany (a), or of Lord Eldon 
in ex parte Knott (b), and is at variance with the case 
of Hitchcock v. Sedgwick (c), and Collet v. De Gols (d). 

If upon further discussion the doctrine of ex parte 
Herbert (e) should be overruled, by givirfg full effect 
to the equitable rule as to tacking, it may lead to 
further consideration of the question, respecting the 
examination in bankruptcy of purchasers without 
notice, and it may then possibly be settled, that the 
same rule, and the same qualification of that rule, as 
prevail in courts of equity, should also prevail in 
bankruptcy. This will probably answer the purposes 
of justice, as the qualification is quite extensive enough 
to admit of every useful enquiry. 

We should further remark, that the abstract ques- 
tion of right to examine the purchaser, may in some 
measure be affected by the 81st clause if) of the 6 Geo. 

(a) 1 Sch. & Lef. 152. (6) 11 Ves. 609. 

(c) 2 Vera. 150. reversed as to Sedgwick in the House of 
Lords. See Mr. Raithby's note, p. 162. 

(rf) Ca. Temp. Talb. 65. 

(f) See Sugd.Yend. & Purch. 721. questioning ex parte Her- 
bert, on the main point. 

(/) See further Sections 82, 83, 84, 86, 

F 



60 

4. for although it affords protection to him under given 
circumstances i it seems to sanction an enquiry, into 
the fact, whether he had notice of any prior act of 
bankruptcy. We should also add, that the books do 
not seem to distinguish between purchasers of real 
property and purchasers of goods, though obviously 
very different considerations belong to them. 

We now proceed to consider the very important 
question, whether the bankrupt can be compelled to 
answer questions which have a tendency to criminate 
him, or expose him to penalty. It maybe convenient 
in the first instance to consider this question, without 
any regard whatever to the statute of 6 Geo. 4, and 
then to address ourselves to the consideration of the 
very important clause in that act immediately apply- 
ing to this point. In this view, we will consider first, 
how it appears to stand upon the cases : secondly,, how 
it may be thought to rest upon principle : thirdly, 
how it stood upon the statute previously to the 6 Geo. 
4 : and, fourthly, the effect of that statute upon the 
question. The cases having a direct bearing upon the 
point, present so many difficulties to the mind, that it 
will probably be the safest course to take the most 
important of them in the order of their dates. We 
should premise, however, that the cases use the ex- 
pressions, criminate, and tend to criminate, indiscrimi- 
nately, as if they were equivalent, though there is 
evidently a difference between that which directly is 
an admission of crime, and that which incidentally, 
though not of absolute necessity, may lead to shew 
that a crime has been committed. Probably we may 
not in discussing the matter always observe this dis- 
tinction. In ex parte Meymott (a), which was heard 
in 1747, the bankrupt applied to supersede the com- 
mission, insisting that, being a clergyman, he was not 

(a) 1 Atk. 196. I hare searched for this case in the order book 
of the Bankrupt Office, but could not discover it ; and Mr. Jame- 
' «o» has done me the kindness also to search for it, and that not 
only in the order book, but in the minute book ; and he informs- 
me, that he could not find any trace of it : and he did not confine 
his search merely to the particular period of its date. 
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liable to the bankrupt law : but, Lord Hardwicke re- 
fused to supersede the commission, or to direct an 
issue, deciding that a man could ndt take advantage of 
his own wrong, or avail himself of the breach or one 
law, to avoid the operation of another. " I will 
• c compare it," says Lord Hardwicke, " to the case of 
" a person who has dealt in smuggling, and running 
" of goods (a) : though this is an offence, and contrary 
" to an act of parliament, yet still it will be a trading 
(t within the meaning of the bankrupt laws, and such 
" trader is liable to a commission :" and, after some 
observations immaterial to this point, he resumes the 
subject : " next as to objection of going on with the 
*' commission, and examining the petitioner in relation 
" to his estate and effects. In the case, I put before 
" of smuggling, there is no examination of the com- , 
" missioners but will subject to penalties, and yet 
" there is no reason why the commission should not 
" proceed : for, if the bankrupt has an objection to 
" the question he must demur (6) to the interrogatories, 
and this court will judge of the question on a peti- 
tion (c) ; or if the bankrupt refuses to answer any 
question, and the commissioners commit him, and 
the delinquent brings an habeas corpus, the question 
" must be set forth, particularly in the return to the 
" habeas corpus, that the judges may judge whether it 
'' was a lawful question, or not j and, notwithstand- 
" ing all this, the commissioners may undoubtedly 
" examine as to his estate and effects, what he has 
" done, where it lies, &c/* He concludes by saying, 
" upon the whole circumstances of this case, I am of 
" opinion, the commissioners should proceed in the 

(a) It seems, that, according to the law of Sctjtland, when a 
prisoner is set at liberty upon a Cessio, he must, if his creditors 
shall insist upon it, wear fur the future a particular habit, appro- 
priated by custom to dyvouts, or bankrupts : and in one case a 
'" baukrupt was condemned to wear the dyvour's habit, though 
" no suspicion of fraud lay against him, because he had been a 
" dealer in the smuggling or running of goods, which is an illicit 
*« trader Ersk. Inst. lib. 4. p. 814. 

{b) As to demurring, vide ante, p. 17. 

(f) Sed vide ante, p. 17, 18, et infra, cap. 6. 
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" commission $ but so as not to prejudice any remedy 
<c the petitioner may have by action at law." Wej 
may here remark, that if smuggling were the bank" 
rupt'8 trade, and the law admitted such to be a suffi- 
cient trade to support a commission it is a necessary 
consequence, that the commission must proceed. 
Lord Hardwicke says, there is no examination but 
will subject to penalties j but that is no reason why 
the commission should not proceed : he does not say, 
it is no reason, why the examination should not pro- 
ceed. If it be contended, that,, in effect, he says this 
by what follows,, he admits, on the other hand, the right 
of the bankrupt to take the opinion of a higher tri- 
bunal upon a question* tending to make him liable to 
penalties. If he had intended to lay it down, that, at 
all events, the bankrupt must answer, it would have 
been rather a piece of mockery to have spoken of his 
right to a habeas eorpus. 

We have adverted the more particularly to ex parte 
Meymott, because it is invariably referred to as the 
leading case upon the subject $ and it appears not only 
to have had much weight on several subsequent occa? 
6ions, but it is alluded to in ex parte Cossens (a) £S one 
of the class of decisions on which the judgment in 
that instance was founded. In decision, however, it 
seems merely to amount to this, that Lord Hardwicke 
refused in the first instance to supersede a commission 
against a clergyman. It has, however, in connection 
with ex parte Barr (b), which on being examined will 

(a) Buck. 531. 
(6) Through the kindness of Mr. Pewam, I am enabled to state 
the result of a search in the books of the Bankrupt Office after 
this case. It seems, that Barr's petition (amongst other things) 
stated, that upon the last examination of Letvpriere, the bank- 
rupt, there appeared a large deficiency in his estate; and the 
bankrupt acknowledged to the petitioner, previously to his com- 
pleting his examination, that he had lost a considerable sum by 
gaming in the funds ; in particular, that within one year next be- 
fore he became bankrupt, he had lost the sum of 100/. and up- 
wards, by one or more contracts for the purchase, sale, refusal, 
or delivery of stock not actually transferred, or delivered in 
pursuance of such contract ; land the petition prayed to stay the 
certificate, which was ordered to be stayed until further order. 



68 

be found to amount to very little, been referred to by 
* gentleman much distinguished for his knowledge in 
the bankrupt law, in support of ^the proposition, that 
the commissioners may examine the bankrupt to all 
matters relating to his estate, notwithstanding such 
examination should subject him to penalties, as in the 
case of smuggling, or gaming (a). But the act of 
smuggling did not, as might be inferred from this 
proposition, subject the party in given events to pe- 
nalties merely; if he came within the 19 Geo. 2, c. 34, 
he committed a crime, nnd was liable to death, that 
statute having made certain descriptions of smuggling 
felony, without benefit of clergy. It is a singular cir- 
cumstance, that the 19 Geo. 2, passed about a year 
only before the case of ex parte Meymott was heard \ 
and it serves to shew the extent to which the general 
doctrine of this case is carried by those who refer to it 
as deciding, that a bankrupt could be examined as to 
smuggling. 

The great importance of ex parte Meymott in the 
consideration of the abstract question does not arise 
from any thing which it decided, but that it is vir- 
tually the recognition by a very great judge of a prac- 
tice, or rule in bankruptcy which existed in his time, 
but probably commenced at a much earlier period, 
under which the commissioners had a power of exa- 
mining the bankrupt, though such examination had a 
tendency to criminate him. The case has been re- 
ferred to by various text writers of high character (6), 
as having decided this proposition : it did not decide 
it, but it cannot be denied, that it recognises a gene- 

Ex parte Barr, re Lftnpritre, 9 Feb. 1793. Off. Book, 86, p. 20. 
—On the Slst May, 1799, Lemprierc presented his petition, 
stating, that Barr had received two dividends from his estate, and 
did not intend further to oppose the allowance of the certificate, 
and prayed its allowance ; and on the 1st of June, 1799, an or- 
der was made for the allowance, Barr by his counsel consenting. 
No reference to the commissioners to examine as to gaming ap- 
pears on either of the petitions. 

(a) Cook Ba. La. 437 (5th Ed.) ; and see 1 Ch. Ba. La. 385. 

(A) See Cooke's Ba. La. 437 (5th Ed.). 1 Mont. Ba. La. (2d 
Ed.). 1 Ch. Ba. La. 385. 

f3 
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ral doctrine which goes the whole length. The ab- 
stract question was again brought forward in ex parte 
Natulan (a). The lord chancellor says, " when this case 
" was formerly before me, I looked into all the authori- 
" ties. It is the case of a person against whom a 
" commission of bankruptcy has issued brought be- 
" fore the commissioners $ and, being examined as to 
" what had become of his property, he does not ob- 
" ject to answer upon the ground that the questions 
" tend to call for answers which might implicate him 
" in crime, and which, therefore, he is not bound to 
" answer ; but, on the other hand, he. did state what 
"he called an account $ and the commissioners, at- 
" tending to what he said, thought it perfectly unsa- 
" tis factory, and therefore committed him. He was 
" brought up by habeas corpus ; and the case appeared 
" to me to be reduced to this question, very unsatis- 
" factory to a judge, whether upon my view of the 
" answers they were satisfactory, and the full per- 
" suasion of my mind was, that they were not satis- 
" factory 3 I was, therefore, obliged to remand him. 
" One ground upon which the last commitment goes, 
" as certified by the commissioners, is, that a consi- 
" derable part of the property still remains unac- 
" counted for. As to the ground of this application, 
" that the question tends to make him accuse himself 
" in the administration of this part of the justice of the 
" country, that case must be distinctly brought before 
" the court in another manner. The bankrupt must, 
" before the commissioners, make his objection, so 
" that the court upon the application may distinctly 
" see the nature of it 3 for a man may, if he chuses, 
" waive his objection to answer any question, and 
'I may answer, and bankrupts often do answer ques- 
" tions they are not bound to answer, and, perhaps; 
" prudently, as in many instances the utmost severity 
" of the law may be applied, and they may redeem 
" themselves from the inclination to prosecute." 
If we pause here, this case admits, that a bankrupt 

(a) 11 Ves. 511. {A.D. 1801, 1805.) 
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is not to bound to answer a question that may tend to* 
criminate him : that if such a question were put to- 
him, he must object before the commissioners, and 
try the legality of their commitment, of course, through 
the medium of the writ of habeas corpus. All this, is 
clear) but the difficulty arises upon what follows, 
when the application for the bankrupt's discharge was 
renewed. The. lord chancellor then observed, that 
" there were two subjects for consideration, 1st, 
" whether the bankrupt stands in that situation that, 
" according to law, he can be called upon to disclose 
" a crime, especially where it amounts to felony, viz. 
" the concealment of his effects : next, upon the writ 
" of habeas corpus, the court is obliged to consider* 
" whether, upon the whole that has passed in the 
" course of the bankruptcy, there is not reason to 
" disbelieve him, when he says, he cannot make any 
t€ further discovery, without giving proof of a crime. 
" The commissioners do not appear to have taken it 
" into consideration in that way ; but have gone upon 
" this ground, that he was bound to tell them, whe- 
" ther he had committed a capital felony, or not. If 
" they are right in that, I cannot deliver him upon 
" any such consideration, as that farther examination 
" can be of no use to the creditors : for, if the com- 
" mitment is legal, 1 am bound ; but if they have no 
" right to ask the question, they have no right to 
" consider whether the answers are satisfactory, or 
"not." It appears, that no order was made; nor 
have I been able to obtain from the Bankrupt Office, 
the ultimate result of the matter. " In the preceding 
" case (says Mr. Christian, adverting to this identical 
" decision), Lord Eldon observed, that the commis- 
" sioners have gone upon this ground, that he was 
" bound to tell them, whether he had committed A 
" capital felony, or not. The chancellor made no 
" observation, so as to disclose his opinion upon that 
" point ; but as the bankrupt was remanded, we have 
" reason to conclude, that he thought the commis- 
" sioners have a power to compel an answer to such 
" a question. -The capital felony is the concealment 
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•* of his property to the amount of 207. He is guilty 
" of a capital felony in not submitting to be exa- 
t€ mined (a). If in this examination he would dis- 
" cover property previously concealed, the felony by 
" concealment would probably be removed ; but the 
l< whole object of the examination would be defeated, 
<e and become nugatory, if the bankrupt could protect 
" himself by saying, that you must not ask me, if 1 
" have concealed any property, and where, because I 
" should criminate myself, and sign my own death 
€€ warrant." He adds, "he is clearly not bound to 
" answer any other felony (b)." That Lord Eld on did 
by these latter passages mean to withdraw from the 
doctrine laid down by him in the first instance, and 
intimate that a bankrupt is, generally speaking, bound 
to answer to that which may implicate him in a crime 
is, I think, by no means clear ; but I should rather 
infer the contrary, not merely from the case when 
taken altogether, but from the expressions contained 
in the judgment delivered in the subsequent case of 
ex parte Oliver (c). The petition of the bankrupt in 
that case prayed a direction to the commissioners to 
appoint a day for the examination of his accounts, 
and that he might in the mean time be discharged 
from a commitment, in consequence of not satisfac- 
torily answering with respect to a sum of 400Z. which, 
with the view of preventing an exposure, &c. had been 
paid by him to a man, who had discovered a con- 
nection between the bankrupt and another person's 
wife. " I can give credit/' says Lord C. Eidon, " to 
" much of the influence he was under to keep this 
'* secret ; but, if he refuses to tell what became of the 
€t money, he must submit to the consequences of being 
" unable to give a satisfactory answer. He is not 
" bound to answer a question that has a tendency to 
" accuse him of a criminal act ; but he must submit 
" to the consequence of that refusal being unsatis- 
" factory, as there is nothing unlawful in this question 

(a) Set! vide Page's case, 1 Brod. & Bing. 308. 7 Trice, 616« 

[b) 1 Ch. Ba. La. 391,392. 

(?) 2 Ves. & Beam. 244. 1 Rose, 407, S. €. 
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[' upon the face of it. That, however, is not this 
"case, as, this person admits the criminality. He' 
" does answer the question ;" and having said the* 
commissioners were short in their examination, and 
pointing out in what respects they were so, his lord- 
ship adds, " but delicate and distressing as the duty 
" is, the commissioners had to determine, whether to 
" commit, or to put those delicate and distressing 
" questions, which, discrediting his account, I con- 
" ceive they were not only authorised, but bound, to 
put all questions that would enable them to correct 
their disbelief, even to the extent of enquiring who 
" the woman was.'* The chancellor, not thinking the 
answers satisfactory, remanded him, recommending 
the commissioners to ask those further questions, 
which appeared likely to produce a satisfactory an- 
swer. This case recognises the general doctrine, that 
a bankrupt is not bound to answer a question that has 
a tendency to criminate him j but, inasmuch as the 
bankrupt may waive the benefit of that rule, and had 1 , 
in point of fact, so done in this very instance, although 
he had in the result made an incredible statement, and 
which he had not cleared up in answering the further 
questions put to him, his commitment was approved 
of, and he was not discharged. With respect to one 
part of the doctrine of the case, that if the bankrupt 
will not answer a question which has a tendency to 
accuse him of a criminal act, he must submit to the 
consequences of that refusal being unsatisfactory, no- 
thing can be more just in itself, when applied. to a 
creditor tendering a proof, when it rejects that proof, 
if the individual offering it, asserting that his answer 
would criminate him, refuses to answer a question 
which would be destructive of his right to prove, as 
was the fact in Symes's case (a), already adverted to. 
But, admitting the law to be as stated, it is open 
to considerable difficulty, when applied to the bankrupt. 
The consequences which result from it are of a se- 
rious nature. It places the bankrupt in a situation of 

(a) llVes. 521. <4tfe,p.46. 
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Extreme perplexity, which may, in his struggle's td 
extricate himself, be totally subversive of the best 
ends of justice : ui in tot terum angustm nihil veritaii 
loci relinquatur. Under the strong and powerful im- 
pulse of excited passions, he has to decide between a 
choice of evils — to elect between a confinement in 
prison for the remainder of his existence under a com- 
mitment for refusing to answer, and the confession of 
a crime, which, to put the argument strongly, we 
have a right to assume may touch his life, or at all 
events may so disgrace him, as to prevent all chance' 
of his ever retrieving himself. " Another very mate- 
" rial objection to this law, (says Mr. Cullen, speak - 
" ing of commitments), as it appears to me is, that' 
" it may be used to compel a bankrupt to the alter- 
" native of giving evidence against himself of a capital 
" felony, by confession of a past concealment, or of 
" continuing in prison for the rest of his life. I d6 
" not say, that this has ever been decided 5 but I do 
"humbly think, that it is the law: and then this 
" monstrous solecism arises, that the attempt to force 
" a discovery from the bankrupt himself can only take 
" effect, when in truth there is nothing to be disco- 
" vered : but that in the case where there has been 
" an actual concealment, the very existence of the 
" fact precludes further enquiry. By the commission 
" of the crime, the bankrupt is protected against the 
" disclosure (a) ." This brings us to the case of ex 
parte Cossens (b), of which the reporter's summary is 
as follows : " A bankrupt cannot refuse to discover 
" the particulars relating to his estate and effects, al- 
" though such information may tend to shew, that he 
" has committed a criminal act ; but if the question 
put to him be, whether, or not, he has done an act 
clearly of a criminal nature*, he may refuse to 






(a) £xnm. before Sel. Com. Ho. Com. p. 86. 
(h) lluck. 53) . The case mentioned in the judgment, as that 
in whieh an individual had a sum of money put into his hands by 
a person who had a fancy to become a member of parliament, 
was probably Symes's case, 11 Ves. 521, not a case of a witness? 
but of a creditor applying to prove, ffide stipre^ p. 46. 



tt 
<€ 



50 

" answer it : so where a petition prayed, that the 
" creditors might be at liberty to examine the bank- 
*' rupt, whether he, or any persons in trust for him, 
•' or for his benefit, have receivedt or are to receive 
any sum of money, or other valuable consideration 
for his having resigned, or as an inducement to re* 
sign the office of town-clerk of the city of Bristol, it 
" was dismissed." The office of town-clerk, being one 
connected with the administration of justice, was not 
saleable (a) . 

The lord chancellor says, " T conceive, that there is 
" no doubt that it is one of the most sacred principles 
" in the law of this country that, no man can be called 
" on to criminate himself, if he choose to object to it ; 
" but, I have always understood that proposition to 
" admit of a qualification with respect to the jurisdic- 
" tion in bankruptcy, because a bankrupt cannot re* 
<c fuse to discover his estate and effects and the parti - 
" culars relating to them, though, in the course of giv- 
" ing information to his creditors, or assignees, of 
<f what his property consists, that information may tend 
"to shew he has property which he has not got ac~ 
" cording to law, as in the case of smuggling, and the 
<c case of a clergyman carrying on a farm (6), which 
<f he could not do according to the act of parliament (c), 
" except under the limitation of the late act (d), and 
the case of persons having the possession of gun- 
powder in unlicensed places (e), whereby they be- 
" came liable to great penalties, whether the crown 
<( takes advantage of the forfeiture, or not : in all 
" these cases the parties are bound to tell their as- 
" signees by the examination of the commissioners 



(a) By the last act the sale is made a misdemeanor, 49 Geo. 3, 
c. 126. 

(4) This evidently rests the doctrine upon Meymott's case, on, 
which see «nfe, p. 52. 

(c) By the 21 Hen, 8, c, IS, it was a forfeiture often pounds a 
month during the holding. 

(d) Probably 57 Qeo. 3, c. 99. according to which he is not to 
farm above 80 acres, without consent of the bishop. 

(<) Probably 12 Geo, 3, c. 61, is alluded to. 
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** what their property is, and where it is, in order that it 
ff may be laid hold of for the purposes of the creditors.*' 
The chancellor afterwards says, fC I conceive as the 
" rule of law is, that you are not bound to criminate 
€S yourself, with the exception to which I have been be- 
<r fore alluding j so, I apprehend, that if a man has 
" gone on answering questions, that had a tendency to 
** criminate himself, he may stay in answering those 
* f questions whenever he pleases : you cannot carry 
€< him further than he chooses voluntarily to go." 
This case, directly alluding to ex parte Meymott, and, 
founding itself upon the law as recognized, or esta- 
blished in that instance by Lord Hardwicke, seems to 
decide, that a question cannot be asked a bankrupt, 
which, on the face of it, directly implicates him in a 
crime, but that he may be interrogated with respect to 
his property, although such information may tend to 
shew, that he has acquired that property by committing 
a criminal act. Thus put, it opens to the important 
question, whether the first branch of the rule would not 
in practice be virtually destroyed by the second, as the 
ingenuity of a person skilful in the art of examining 
will always enable him to reach the same object, though 
be is compelled to take a circuitous, instead of the di- 
rect road to it : but, as the difficulties which surround 
the doctrine laid down in the report of this particular 
Case have struck the mind of a gentleman, whose know- 
ledge of the law of bankruptcy bestows a high value on 
all his opinions connected with the subject, I subjoin 
two of the questions he submits upon Ex parte Cossens. 
Is any thing more meant by this opinion of the lord 
chancellor's, than that a question which may have a 
" tendency to criminate the bankrupt ought not to be 
" proposed to the bankrupt, if the truth can be dis- 
" covered by another question which has not this tcn- 
" dency ?" and, " supposing two questions may be so 
" framed, viz., one which has a tendency to criminate, 
" and one which has not a tendency, is it to be under* 
*' stood, that the commissioners are bound to propose 
" this question which has not this tendency (a)." In 

(a) Montag. Ann. Dig. 106. Appendix. 
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fitting the case of Ex parte Cossens, we scarcely need 
.call the reader's attention to the different consequences 
*>f a disclosure in some of the cases put, involving all 
the distinctions between capital offence, personal dis- 
qualification for office, pecuniary penalty, &c. If the 
extent to which the party is to subject himself is to be 
considered, and any distinction is to be made on that 
ground, the difference in point of result is very strik- 
ing*; but, courts of law, and courts of equity, disregard* 
ing such a distinction, deem it inconsistent with the 
principles of the constitution, that a man should, in,the 
mildest of these cases, be compelled to answer j and it 
remains for consideration, assuming that the excepted 
case is the examination of the bankrupt, whether this 
..constitutional landmark ought ever to have been de- 
stroyed to give effect to the administration under a-com- 
missioa, or whether that administration had better not 
have remained defective, than that this principle should 
be subverted. If the contrary should be decided, and 
rthe benefit of a discovery should be esteemed so import- 
ant, and L so necessary, that it must be had at all 
.events, it should then be considered, as already ob- 
served, whether such discovery, if compelled, ought >to 
be penal, or criminatory in its consequences : if it be 
decided, that the discovery should not be penal, or cri- 
minatory in it's consequences, the difficulty of such. a 
doctrine would, at the first blush, be the possibility of 
its abuse in the instance of a person contriving to .get 
himself made abankrupt, and then making a disclosure 
which was to protect him from the effects of a vio- 
lation of the law in other respects. That, possibly, 
may be guarded against in the manner we shall .pre* 
aentiy notice. We have next to mention a case before 
the court of king's bench, upon an application for a writ 
of habeas corpus. We allude to Ex parte Pratt (a), in 
*vhiuh it was held, that the bankrupt was bound to dis- 
-eloae io the commissioners all the circumstances rdtt- 
iflg to his property, notwithstanding that such, ditclo- 
*uremay temLto establish an Act of bankruptcy, tdo 

(a) 1 Glya and Jos. 58. 
o 
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not collect that in point of decision the case went be- 
yond this point j but the report states, that " the court 
" refused to grant the writ, saying that the bankrupt 
" was bound to disclose all circumstances respecting his 
€€ property, be the consequences what they might, 9 * a pro- 
position of rather an extensive nature, and going quite 
as for as the cases to which we have already ad- 
verted. 

If we pause here, and again return to the case ex 
parte Meymott, we shall possibly be led to conclude, 
either that ex parte Meymott amounts to a recognition 
by Lord Hardwicke of a particular rule in bankruptcy, 
authorising the examination of the bankrupt to matters 
of a criminal nature, if connected with his estate, or 

v that the general doctrine of that case has been taken 
to have established such particular rule. Whether 
the mind adopt the one, or the other of these conclu- 
sions, ex parte Meymott must be considered as the 
earliest case pointing at what we term by way of dis- 
tinction the particular rule, though in strictness, it is 
an exception out of the general rule. It is highly 
probable, that this doctrine did not originate with 
Lord Hardwicke, but that it had some foundation in a 
notion generally received, when he presided over the 
Court of Chancery. My reasons for this conclusion 
are, that his lordship would scarcely have introduced 
what was in itself so pregnant with momentous conse- 
quences, and so little in unison with the moderate 
spirit of English jurisprudence, without much con- 
sideration, and his language in the case referred to 
implies, that his strong, but probably hypothetical 
instance of smuggling, proceeded on something like 
an established general doctrine. If we turn to the 
statute book, we shall, perhaps, discover the origin of 
that doctrine, and be enabled to form some idea of 

' the length of time it had been established. The 1 
James 1. invested the commissioners, in very large 
and general terms, with power to examine the bank- 
rupt upon such interrogatories touching his property 
and such other things, as might tend to disclose it, 
or to discover his secret grants, &c, as they should 
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Vhink meet (a) : and the same statute authorised the 
commissioners to commit the bankrupt, if he refused 
to be examined, or to answer fully. The extensive 
power thus given, coupled with a feeling highly hostile 
towards the bankrupt, who throughout the act is 
termed an offender, and considered as a person " wick- 
" edly and wilfully" becoming bankrupt, would natu- 
rally lead to a construction of the 1 James I, under 
which any question, however obvious its tendency to 
involve him in the admission of crime, could be put to 
the bankrupt. It certainly might have been doubted, 
even upon the statute 1 James 1, whether the bank- 
rupt was excluded from the benefit of the general rule, 
which protects persons from being compelled to 
answer questions of a criminatory tendency. But this, 
doubt would, probably, yield to the overwhelming 
indignation, against persons of his description j an 
indignation of which even the legislature itself seems 
to have partaken, the preambles of the successive sta- 
tutes of Henry 8, Elizabeth, and 1 James 1, being so 
many bitter philippics against bankrupts, and the 
statutes themselves so many strong attempts to repress 
" their frauds and deceits,'* which as the statute of 1 
James 1 states, "as new diseases daily encrease 
" amongst such as live by buying and selling, to the 
" hindrance of traffic and mutual commerce, and to 
" the general hurt of the realm by such as wickedly 
" and wilfully become bankrupts." The interval 
which elapsed between the I James 1, and the passing 
of the 5 George 2, was nearly 130 years ; and supposing 
a practice to have been established upon the basis of 
the former act, excluding the bankrupt from the bene- 
fit of that rule, which would protect him from answer- 
ing questions of a criminatory nature, such practice 
would have taken deep root, and could not easily be 
displaced j and being familiar to the mind of Lord 
Hardwicke, would be recognised by him, and thus pro* 
duce those expressions in Meymott's case, from which 
the doctrine has been deduced. 

(a) Fide ante, p. 4. 



* ft&ving attempted to shew what the doctrine tfffcr 
previously to the 6 Geo. 4, as it stood opon the cases, 
and offered some suggestions as to the origin and 
foundation of it, let us briefly consider, how far that 
doctrine was consistent either with principle, or with 
the statutes relating to bankrupts in the year 1747, 
when Meymotfs case was decided. Upon principle, it 
will, as' it is apprehended, be found extremely difficult 7 
to sustain the proposition, that the bankrupt is not 
entitled 1 to the benefit of that protection which the law* 
8*0 universally concedes. The protection is generaly 
arid ij is for those who contend, that a bankrupt under 
examihatiott is on principle, the excepted case, to make 
good! their proposition. The general rule .recognised 
alike by courts of law and' equity (a) is, that no man 
ahaff be called upon to crrarinate himself. " ft is one 
* of tfee most sacred principles in the law of this 
tr country (observes Lord Eldon), that no man caa be 
" called upon to criminate himself* (b). This, as 
general doctrine, must not be understood to apply only 
to those questions, which, evidently, and 1 upon: tfiir 
face of them, direct fy involve an answer admitting tfce 
confession of & crime : the rule is by no means of so 
confined* and narrow a limit. A question may Jmve 
nothing 6ft the face of it unlawful : yet, consistently 
With ffie doctrine of courts of equity, an answer to it 
cannot be enforced, if it be, as Lord Eldon welt ex. 

(a) Even in the Star Chamber, it was cause of demurrer, that 
tike matter alleged tended to accuse the defendant of crime, or, 
to strojetft hnn to penalty, it being, erea in that court, a maxim* 
ttatftf006* was oftHged to criminate himself. 2 Coll. Jar. 67. 164. 
179* " neittar must it question the party to accuse him of a crimev 
" for it is ti high contempt to make the justice of this court an 
" instrument ofmalice, and hath been punished by fine and iat- 
" prisotiment, and now always by imprisonment and coats." Ibid* 
ttftv 

(b) Bulk* 540. " It is a well established principle of our law, 
" that do person is compellable to criminate himself, or to supply 
" any information which would have that tendency." Phill. Stat. 
Tr. p. 81. note. From Tothill it i» evident, that the court of Chan* 
eery, as a court of equity, recognised this general rule, and acted 
upon it as early at least, as the reign of Elizabeth, Toth. 7. 18. 
139, &c. 
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presses it, " one link in a chain of proof (a), which 
establishes crime on the part of the person to whom 
it is put. " In no stage of the proceedings in thiB 
" court (observes the lord chancellor) can a party be 
" compelled to answer any question accusing himself, or 
" any one in a series of questions, that has a tendency 
" to that effect : the rule in these cases being, that he 
" is at liberty to protect himself against answering, 
" not only the direct question, whether he did what 
" was illegal, but also every other question, fairly 
" appearing to be put with the view of drawing from 
" him an answer, containing nothing to affect him, 
" except as it is one link in a chain of proof, that is to 
<r affect him : if, for instance, the question is, why 
" the debt was not proved under the commission, the 
" object being thereby to lay the foundation of an 
" inference, that the party acted illegally in taking 
<r the bond, he has an equal right to protection against 
" that question." The matter having stood over for 
judgment, his lordship subsequently said, " I have 
" looked into all the cases ; and I find the distinctions 
" between questions, supposed to have a tendency 
" to criminate, and questions, to which it is supposed 
" answers may be given, as having no connection with 
" the other questions, so very nice, that I can only 
" say, the strong inclination of my mind is to protect 
" the party against answering any question, not only 
" that has a direct tendency to criminate him, but 
" that forms one step towards it" (6). *• The rule of 
" law,* 9 says Lord Hardwicke, " is that a man shall 
" not be obliged to discover what may subject him to 
" a penalty, not what must only" (c). I am perfectly 
aware, that the principle of this general rule has been 
called in question upon the grounds, that it is a source 
of impunity and encouragement of crime (d), and that it 
is a boon to the guilty, contrived for their. protection, at 
the expence of the innocent ; the rule itself assuming 

(a) 19 Ves. 227. (ft) Paxton v. Dough*, 19 Yes. 227. 

(t) 1 Atk. 339. See 19 Ves. 227. 16 Ves. 242. where the 
rale is ably stated. 

(4) See a Treat, on Jud. Evid. by Bentham, book 7. cap. 1 1. 
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the guilt of the individual who avails himself of its 
shelter ; and though the lord chancellor himself in 
Syfttess case (a), demonstrates the error of this as a 
legal inference, that will not necessarily dispose of it as 
ah abstract point of reasoning. But, in considering 
the principles upon which the general rule may be 
supported, it is not to be forgotten, that in framing 
human laws, the legislator cannot always attain a 
pure and unmixed good. If this were permitted him, 
his laws might be perfect. He is often obliged to 
content himself, if the law which he can frame is pro- 
ductive of a benefit to society, which far exceeds any 
evil which ordinarily can flow from it. The rale whicb 
protects the accused from being compelled by his own 
confession, to afford evidence which may lead to his 
condemnation, is of this description : in its general 
operation it is the source of much good, though it 
may sometimes be productive of the evil of enabling 
the guilty to escape. If the guilty were alone accused, 
this latter would be a most important fact, but whilst 
the innocent may be, and often are, in that unfortunate 
situation, the rule is the source of a good which spreads 
itself over the whole mass of society, not merely in 
the protection it really affords the innocent, but in the 
confidence it produces in the mildness and moderation 
of that code, which acknowledges it as a sacred prin- 
ciple in the administration of justice. The innocent 
man justly values it as his protection against those 
ensnaring questions, which put his mind upoa the 
rack, being in themselves a species of mental torture, 
and which are calculated to place him in a situation/ 
where innocence may have the appearance of guilt. 
He knows, that he may not at the awful moment of 
trial answer satisfactorily every question which an 
artful accuser may ask him — he may want firmness—. 
he may be deficient in the power of explaining circum- 
stances of a suspicious nature — he may be terrified at 
the situation of difficulty and danger in which he finds 
himself placed, and thus his hesitation—- his confusion— 

(a) HVes, 
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nay even bis very silence, may bo adduced as evidence' 
of bis guilt. Nam frequenter etiam optima causssr ' 
similes twit malts, et innbcens reus multis veri rimilibm 
premitur : quo fit, ut eadem actionis ratione sit defend*** 
due, qua, si noeens esset. Jam innumerabiha sunt bonis 
causes* maliseue eommunia, testes, liter*, suspicion**, 
opini&nes. No* aHter autem veri similia, quam vera, et 
confirmantur, ei refeUuntur (a). It seems to have 
escaped those who contend against the general rule, 
/which is thus indulgent to the weakness and the mis- 
fortunes, rather than the crimes, of human nature, that 
in the very possible case of a man falsely accused of a 
crime, the law might punish the innocent, if such rule 
no longer existed ; and that though it may sometimes 
happen, that the rule itself may enable the guilty to 
escape, its existence, as a sacred principle in the ad- 
ministration of justice, can never be productive of the 
still greater evil of inflicting punishment upon the* 
innocent. Assuming, that the mass of society consists 
of those who are not criminal; for were it otherwise, 
society would cease to exist, the rule is a greater 
boon to the good, than to the vicious, and more neces- 
sary for the protection of the former, than the latter : 
a circumstance of no trivial importance, if the senti- 
ment of Fortescue, is as full of sound polity, as it is 
of humanity. Mallem rtvera vigintifacinerosos mortem 
evadere quam jnstum unum injusfe condemnari (b) . 

A rule which is for the personal protection of the 
individual, may of course, like any other personal privi- 
lege, be waived. But, if he may waive it, and go into 
the confession of his guilt, it is in the spirit of the gene- 
ral rule itself, that his waiver shall not be carried one 
step further than he chuses, and that he may stop 
whenever he pleases, without finishing the tale of bis 
crime (c). These who are advocates for a doctrine * 
which rs destructive of ttie general rule in the case of 
the examination of the bankrupt, wilt of course have 
to shew en principle, not, that the general rule itself is 
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Quinct. L. 12. c. 1 . (3) De Laud. Leg, Ang. c. 27. 

Export* Conent, mbitupre. 
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bad, because that would go to prove, that it Ought not 
to prevail in any case whatever : but that the exami- . 
nation of a bankrupt ought to be the excepted case, 
and that the commission itself, which is only a species 
of equitable execution for the benefit of such creditors 
as come in under it, ought to be worked at the sacri- 
fice of a sacred canon in the administration of justice, 
alike observed by courts of law, and courts of equity. , 
It is, indeed, a singular circumstance, that in a 
country which owes so much of its greatness to the 
-spirit and enterprise of a class of persons, liable to be 
the objects of the bankrupt law, a particular rule 
should prevail, exempting them, and them only, from 
the protection conceded by the law to all other classes 
of persons. It partakes of the rigour which dictated 
the earlier bankrupt acts. Nor can I concede that, , 
because the sacrifice of the general rule might some- 
times tend to produce a larger property to be admi- 
nistered under the commission, that, therefore, such 
general rule ought in the solitary instance of the bank- 
rupt's examination to be abolished. 1 cannot concede 
this, unless upon a principle of even-handed justice, 
it be at the same time expressly provided, that the 
discovery thus extorted should, when given, be ren- 
dered perfectly harmless in a criminal and penal point 
of view. If the discovery be of such vital importance, 
that it is to be purchased at any price, let it be com- 
pelled, nay, let all the terrors of commitment be em- 
ployed to force the bankrupt to give it : but let not 
the discovery thus extorted be set up against the bank- 
rapt in any penal, or criminal proceeding. But even 
this protection will not place the bankrupt in every in* 
stance on the same footing, as would the general rule : 
because, though he will no longer be liable to penalty, 
or to criminal punishment, the disclosure must, in ag- 
gravated cases, for ever blast his character, and ren- 
der him unable again to face the world. To return, 
however, to the assumed fact, that by the destruction, 
of the general rule in the particular case of the bank- 
rupt's examination, larger funds would be rendered 
available, if it be conceded to be the fact, yet, as the 
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roundation ot an argument, ft would rather extend to 
abolish the general rule in all cases in which a benefit 
might be* calculated upon from such a course, than to 
make the examination of the bankrupt the excepted 
case:. It is that, and that only, which I humbly ques- 
tion the possibility of demonstrating, as right and just, 
upon principle. But, if the doctrine of ex parte 
Megmott be questionable in point of principle, let us 
consider how it stands upon the statutes in force, and 
applicable to it, when that case was decided. We 
have observed, that the statute of 1 J antes 1, gave a 
very extensive power to the commissioners, with res* 
pcct to the examination of the bankrupt. Passing 
ohcd the question, whether such power could, even 
under that act, be exercised uncontrouled by the ge- 
aetal rule, and assuming, for the argument, that the 
construction put upon such act had made the exa- 
mination; of the bankrupt the case excepted out of 
such general rule, we at once arrive at the 5 Geo. 2, 
c. 30. The statute of 1 James 1, must, by the advo- 
cates- of the doctrine, be contended (o delegate £6 flte 
commissioners such a general uncontrouled power of 
examining the bankrupt, or they will have some dif- 
ficulty to discover any legislative ground, on which 
they can rest their doctrine. But if the 1 James- 1, 
did give a general unlimited power of examining the 
bankrupt, the & Geo. 2, a statute in pari materia, 
seems to curtail, at least to a certain extent, such 
power of examination. Under the statute of I James 
1 > the coiaarissianers were empowered to examine 
the bankrupt upon such interrogatories as they should 
think meet. But the 5 Geo % c. 30, by one and 
the same clause; empowered the commissioners to 
examine the bankrupt and certain other persons: to 
take down the answers of such bankrupt, or other 
-persons > which examination the party was to sign ; 
and in case any such bankrupt, or other person (and 
Uo distinction is made between them, but they are 
put precisely on the same footing) refused to answer, 
or should not fully answer, tq the satisfaction of the 
commissioners, " all lawful questions put to him, 
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*' her, or them, by the said commissioners," he ihignl 
be committed. 

The restriction of the questions to be lawful, is very 
important : there was no such restriction in the statute 
of James. It would look as if the legislature no 
longer chose to entrust commissioners with the unli- 
mited power, they, in terms, possessed under the 
statute of James. In effect, the •> Geo. 2, seems to 
be to this extent a repeal by implication of the 1 
James I (a). Lord Eldon, alluding, as it is appre- 
hended, to the 5 Geo. 2, c. 30, observes, " the sta- 
" tute frequently raises a question of great difficulty 
" upon the words all lawful questions (6)/' It is very 
extraordinary, that the difficulty here alluded to can- 
not be obviated by recurring to any of the cases. I 
do, indeed, believe, that no explanation of the words 
lawful questions, as they occur in the 5 Geo. 2, can 
be found in print : if there be such an explanation, 1 
have had the misfortune to overlook it, although 1 
have sought it with some anxiety* 

The books, it is true, abound with judicial recog- 
nitions of the necessity, that the question should, un- 
der the 5 Geo. 2, be lawful (a) : but they do not tell 
us, what is under that statute a lawful question. In 
one case (d) , materiality is stated to be an ingredient,- 
as < it obviously must be> because an examination 
wholly irrelative to those subjects, upon which the 
commissioners are authorised to examine^ never could 
justify a commitment, if the party refused to submit 
to it. Putting on one side any general inference 
which might be deduced from the context of the cases 
applying to the bankrupt's own examination, and 
which might prejudice the abstract point, I should be 
much inclined to think, that a question, to be lawful* 
must not only be material, but also must be such a 

(a) Com. Dig. tit. Parliament. R. 9. 

(b) Ves. & Beam. 250. 

(o) MeymoU's ctue, 1 Atk. 19 r >. Nobtsv. Mountain, 3 BrocL& 
Bing. 235. Hex V. Perrott, 2 Burr. 11 23. Oliver's case, 2 Ves* 
& Beam. 244. 1 Barn. & Aid. 173. 

(</) 2W. Blackst. 1144. 
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question as the party is hound to answer ; in other 
words, that it should be free from the objection, that 
his answer to it would tend to criminate him. Nor is 
it unimportant, that the cases applying to all classes 
of persons, excepting the bankrupt (for the pur- 
chaser's case is scarcely an exception), have been de- 
cided consistently with what is apprehended to be, 
the proper construction of the words lawful questions ; 
and that it is only when those words occur in con- 
nection with the bankrupt's examination, that another 
construction has been resorted to ; which is the more 
remarkable, as it, in effect, amounts to a different in- 
terpretation of the same words in the same clause of 
the same act of parliament, when applied to persons 
enumerated without any distinction hetween them, as 
the object to- which such clause should apply (a). I 
cannot conclude this part of the subject without put- 
ting the reader into possession of two very valuable 
opinions, for which 1 am indebted to the kindness of 
Mr. Serjeant Peake, and Mr. Montagu. As I could 
not discover any thing in print which explained the 
meaning of the words lawful questions, as they occur 
in 5 Geo. 2, I stated my difficulties to those gentle- 
men, and requested from each of them a written opi- 
nion. Mr. Serjeant Peake's opinion is in these words : 
" I should say, that the words lawful questions in the 5 
" Geo. 2, c. 30, s. 16, mean all such questions as are 
" revelant to the rights of the assignees and the bank- 
" rupt, and do not necessarily, in the answer to them, 
" involve the person to whom they are put in the ad- 
" mission of a crime having been committed by him. 
" For instance, in the case of the bankrupt, 1 should 
" consider it as strictly lawful to enquire of him, whether 
"he had not been possessed of certain property, and 
" how he had disposed of it : for though the answer to 
" such a question might probably lead to the suspicion, 
" that he had a criminal intention and desire to pre- 

(«) Of coarse, the subjects to which the bankrupt and other 
persons could be examined* under the 16th clause of the 5 6e#. 2, 
c. 30, were in tome respects different : but that does not affect 
the observations in the text. 
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*' ?ent bis assignees from getting hold of i$, yet U 
" would not necessarily shew .that he had been. guilty 
" of the felony of concealing ; and the chancellor's 
" judgment, as well as his opinion in the case Ex parte 
" Oliver, goes the length of supporting an examination 
" to that extent. But, should the enquirer proceed 
" further, and ask whether the bankrupt had so placed 
" out his property for the purpose of preventing his 
" creditors from getting at it, or concealing it from 
" the in, I should consider such a question as unlawful, 
" because the answer, if in the affirmative, would ne- 
" cessarily involve him in the confession of a crime, 
" for which, as the law till lately stood, he might in- 
" cur the forfeiture of life, and would still be subject to 
" a severe punishment. Moreover, I consider such a 
<< question no more material, than it is lawful, for when 
" once a clue is afforded for the recovery of the pro- 
" perty, it is immaterial, what the motive of the bankr 
" rupt was in disposing of it, as he has done. The chan- 
" eel lor, in the case of Oliver, seems also to have in* 
" clined to the distinction made by Mr. Phillips, 
" namely, that a question may be asked, though an an* 
" swer cannot be compelled ; for his lordship says, 
" he is not bound to answer a question that has a ten- 
" dency to accuse him of a criminal act, but he must 
submit to the consequence of that refusal being un- 
satisfactory, as there is nothing unlawful in thisqnes-r 
" tion on the face of it. By the bye, I do not see in 
" the report any specific question put by the commis- 
" sioners. He was committed by them for not giving 
" in general a satisfactory account of a sum of money. 
« Were it not for this high authority, I should say, 
" that a man has no right to put a question to which 
" he is not entitled to require an answer, and that the 
'* person to whom it is put can incur no penalty for 
not doing that which the law does not require him to 
do : and such was certainly the doctrine adopted by 
" almost all the judges in Westminster Hall some years 
" ago, when the question was very much discussed in 
" the case of witnesses, I would beg leave particularly 
" to refer you to the cases of Spenchley v. De Willott t 
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*• 7 East, 108 j Harris v. Tippett, 2 Campb. 637. 
" TFeven's case, ibid, 033 ; and my own observations on 
" those cases in the 5th ed. of my Law of Evidence, 
<( 133, &c. I was at one time, when the question was 
" wbjvdke, a strong advocate for a general enquiry to 
" the full extent, so as the witness did not actually ac- 
" cuse himself of a crime ; and have repeated the ar- 
guments I then used in the appendix to the 6th ed. 
p. 16 : but I never contended, that you might legally 
ask a question, which a witness was not Legally bound 
to answer. So far for witnesses, or other persons 
" besides the baukrupt, called before the commission- 
" ers : but to recur to the case of the bankrupt himself, 
" a distinction might certainly be made. He is to give 
" an account of all his property ; and it may be said, 
" that if he refuses to do so, he does not perform the 
" duty which the law imposes on him, and is, the re - 
" fore, guilty of a contempt j but compare this with 
" the case of a defendant in a chancery suit. Suppose 
" an enquiry instituted by the bill, the answer to which 
" would involve him in crime, and he demurs to the 
" bill ; Does he thereby incur any contempt of the 
" court, or is the bill taken pro coafesso ? And, if the 
plaintiff had a right to put the question, must not 
one, or both of these consequences follow V 
Mr. Montagu's opinion is in these words. " A 
" lawful question is, I conceive, a question relating to 
the bankrupt's property, which he is bound to an- 
swer ; and, although there are authorities to the 
" contrary, I cannot but think, that, upon the princL- 
*' pies on which the law is in all cases administered, the 
" bankrupt cannot be compelled to criminate himself.*' 
The reader is aware that the distinction alluded to 
by Mr. Sergeant Peake, has in courts of law been at- 
tempted, between the power of asking, and the power 
of compelling an answer to a question of a criminatory 
nature ; and some very learned persons ha.ve thought It 
perfectly just to allow a witness the privilege of refus- 
ing to answer, but not to deprive a party of the power 
orpujtting the question. Upon this point much dijjerr 
«nqe of opinion has prevailed aAdAUe^e.a^wsiHuces 
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*n which the courts of law have allowed questions of 
*his description to be put, though such courts would 
not compel answers to them. Mr. Phillips, in his able 
work on evidence (a), says, " the opinions of Ch. Justice 
u Treby, and the other judges before cited, upon the 
" point (o), whether the witness is compellable to an- 
" swer, imply, that there is no objection in point of 
law, to the asking the question; but that the objection 
arises in a later stage of the cross-examination, 
" namely, when an attempt is made to compel him to 
" answer. They are as strong authorities for the one 
" position, as for the other. The same observation 
" may be made also with respect to the statute (b) be- 
" fore referred to ; which seems to imply, that there is 
" no legal objection to a question which may subject 
" the witness to forfeiture, although, if the question is 
" asked, he may legally refuse to answer. In addi- 
" tion to this, it may be observed, the common prac- 
" tice of courts of justice before the most approved 
" judges, will abundantly furnish instances of such ques- 
" tions being asked; and not being disallowed as con* 
" trary to the rules of law ; and it is difficult to see 
" how a question can properly be deemed illegal, when 
" if the witness chooses to answer, his answer must un* 
€€ doubtedly be received as evidence." I would only 
observe upon this mode of reasoning, which is entitled 
to respect, when it is adopted by Mr. Phillip*, 
that, whilst it rejects as a test of the lawfulness of a 
question, the power of compelling an answer to it, it 
does not substitute any other test, by appealing to the 
effect of evidence, which would never be given, did not 
the witness waive his personal right of refusing to an- 

(a) P. 2!>4 (4th ed.) 



(b) 4 St. Trials, 748. 1 Salk. 153, Cooke's case. 



[c) The 46 Geo. 3. c. 37, which declares " that a witness cannot 
(C by law refuse to answer a question relevant to the matter in is- 
" sue, the answering of which has no tendency to accuse himself 
" of, or to expose him to penalty, or forfeiture of' any nature 
." whatsoever, by reason only, or on the sole ground, that the an- 
" swering of such question may establish, or tend to establish, that 
" he owes a debt, or is otherwise subject to a civil suit, either at 
." the instance of his majesty, or of any other person or persons." 
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l&wer. Such evidence, therefore, when before the court* 
is good, because, as it is submitted, it is in the nature 
of a voluntary confession of the witness upon his oath, 
but not because the questions which led to it, were law* 
ful j of which indeed, it is in a sense independant ; for 
though the questions do in point of fact induce the 
witness to give such evidence, they do not in point of 
law do so j nor is it by the legal force of the questions, 
if I may be allowed so to express myself, that the evi- 
dence is given, but by the voluntary confession of the 
witness, which tacitly concedes, that the questions them- 
selves could not have been enforced, and which it is ap- 
prehended, they might have been if they had been le- 
gal questions. 

If we pause here, we probably shall be led to con- 
clude, first, that the cases beginning with, and chiefly 
founded on Ex parte Meymott, recognize a power of 
examining the bankrupt as to his property, which he 
cannot relieve himself from, on the ground that his an- 
swers may shew him to be guilty of a crime ; and se- 
condly, that such cases cannot be easily reconciled, 
either with the language of the statute of 5 Geo. % or 
with the general principle regulating other examina- 
tions. If these conclusions be correct, the question is 
what is the effect of the statute of 6 Geo. 4, in con- 
firming, or altering, such a state of the law > In an- 
swer to that question, it is apprehended, that this sta- 
tute will be found to throw much of its weight into the 
scale in favor of the cases, and, of course, it displaces 
much, if not all of the reasoning in favor of the bank- 
rupt, arising on the particular phraseology of the 6 Geo. 
4, as it applies to the necessity of the questions ad- 
dressed to him being lawful, whilst it tacitly impugns; 
that general principle which is protective against all 
questions of a criminatory nature. But, let us now ad- 
vert more particularly to the 6 Geo. 4, c, 16. The 36th 
section enables the commissioners, by writing under 
their hands, to summon the bankrupt before them, 
" whether such bankrupt shall have obtained his certificate 
" or not:" and in case he shall not appear at the time 
.appointed (having uo lawful impediment made known 
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at such time, and allowed by them) it empowers then? 
by warrant under their hands and seals to authorize any 
person to apprehend such bankrupt, and bring him be- 
fore them -, and, being present, to examine him upon 
oath, either verbally, or on written interrogatories, 
" touching all matters relating either to his trade, deal- 
" ings, or estate, or uhich may tend to disclose any secret 
t€ grant, convey ance, or concealmtnt of his lands, tenements, 
" goods, chattels, money or debts, and to reduce his an- 
" swers into writing, which examination so reduced 
" into writing the said bankrupt shall sign and 
" subscribe ; and if such bankrupt shall refuse to be 
t( sworn, or shall refuse to answer any questions put 
" to him by the said commissioners touching any of the 
" matters aforesaid; or shall not fully answer to the sa- 
" tisfactton of the said commissioners any such qnes- 
" tions, or shall refuse to sign and subscribe his exa- 
" minatton so reduced into writing as aforesaid (not 
" having any lawful objection allowed by the said com- 
" missioners) it shall be lawful for the said commis- 
" sioners by warrant under their hands and seals, to 
<f commit him, &c." With certain important excep- 
tions, namely, the addition of the parts in italics, the 
omission of the word lawful before that of questions, 
and the applying the clause to the bankrupt only, this 
section is copied from the 5 Geo. 2, c. 30, with some 
slight verbal alterations. The parts in italics are, ex- 
cept as I shall afterwards state, perfectly new, and are 
too momentotis in their nature to be passed over in si- 
lence. Lord Mansfield, in Perr&t's case (a), observes, 
" the last examination within the limited time is ma. 
f terial, indeed, to the bankrupt himself (because he 
cannot afterwards contradict himself) ; but he may be 
compelled by the commissioners to make further an- 
" swer after that time:'? and Mr. Montagu refers to 
this passage, having laid it down, that " the com mis - 
" sioners have a power of examining the bankrupt, as 
'* to a further disclosure of his effects, after he has 
" passed what is usually termed his last examina- 
" tion (6)." But, that able writer, in his more recent 

(a) 2 Btxrr. 1124. (&) 1 Mont. Ba. La. 123. 
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work (a), says, " it seems, that the commissioners 1 
** cannot examine the bankrupt after his last examina- 
" tion so as to make him criminate himself." But, 
whatever doubt may have been formerly entertained 
upon this question, the legislature has by this 36th 
section of the 6 Geo. 4, c. 16, entirely settled it ; and 
the bankrupt may now, though subsequently to his certi- 
ficate, and of course, subsequently to his last examination* 
be examined by the commissioners upon the particular 
subjects specified in the 36th section, one of which is 
" to disclose any secret grant, conveyance, or conceal" 
" meat of his lands, tenements, goods, money, or 
"debts." This part of the section was not contained 
in the 5 Geo. 2, but appears in language, rather than 
in spirit, to be borrowed from the 1 James 1, c. 15, s* 
7, enabling the commissioners to examine the bank- 
rupt touching " the lands, &c, and such other things 
" as may tend to disclose his, her, or their estate, or 
" the secret grants, conveyances, and eloining of his, 
" her, or their lands, tenements, goods, money and 
" debts (6). We say in language, rather than in spi- 
rit, because the 1 James 1, c. 15. did not authorize 
such an examination after the bankrupt had obtained his 
certificate. In point of fact, the certificate was then un- 
known to the bankrupt law, and was not introduced 
until upwards of a century posterior to the statute of 
James. The 6 Geo. 4, having rendered it obligatory 
upon the bankrupt, after he has obtained his certificate, 
to disclose any concealment of his property, the conse- 
quences under that act of his making a disclosure by 
which it shall appear that he has so concealed his pro-* 
perty, would seem to be these: first, his confession will 
shew, that he has committed perjury, his last examina- 
tion having concluded him that he had made a full and 
complete disclosure of his estate and effects, and 
had given up all his property. Secondly , his certifi- 
cate will be void, if the property so concealed should 



(c) Mont. An. Dig. Ba. La. p. 97, citing Ex parte Bangley ; and 
see 1 M on tag. Ba. La. 126. (ed. now in press.) 
(b) Vide ante, cap, 1, p. 4. 
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amount to ten pounds (a) . Thirdly, he is liable to be 
deemed guilty of felony, and transported for life, &c, 
if the property so concealed shall be of the value of ten 
pounds (b). I do not stop to consider, whether there is 
much weight in Mr. Christian's suggestion, speaking of 
the law as it stood before this act, that if in his " exa- 
" mination the bankrupt should discover property pre- 
" viously concealed, the felony by concealment would 
" probably be removed (c) ;' ' because I should think it 
infinitely better not to suffer such a point to rest on 
any man's opinion, however able that man might be. 
It has occurred to me, whether, if the 36th section is 
to continue to be law, something like the mode of ob- 
viating the difficulty adopted by the legislature in other 
instances might not usefully be resorted to. For ex- 
ample, the 52 Geo. 3, c. 63, for preventing the em- 
bezzlement of securities left in the hands of bankers 
and others, provides, that no person shall be liable to 
be convicted as an offender against that statute, if he 
shall, previously to being indicted, have disclosed such 
act under, or in consequence of any compulsory process 
of any court of law, or equity, in any proceeding bona 
fide instituted. Another instance of the anxiety of the 
legislature to protect, at least to a certain extent, a party 
from the consequences of a discovery it compels him 
to make, is the statute of the 12 Ann, s. 2, c. 14, en- 
abling the universities to exhibit bills in equity for the 
discovery of fraudulent trusts of livings, and which con- 
tains a clause, that no such bill, nor any discovery to 
be made by answer thereunto, &c, shall be made use 
of to subject any person making any such discovery, 
&c, to any penalty or forfeiture, other than the loss of 
the presentation in question. Lord Hardtoicke, refer- 
ring to this very act, says, that where the legislature 
have intended discoveries of what is penal/ they have 
put in a clause for the purpose (d); a principle that 
might be appealed to against those who construe the 
5 Geo. 2, as if it virtually contained a power to examine 

(a) Section 130. (6) Section 112. 

(c) 1 Ch. Ba. La 391 ; and sec ante, Braccy's out. 
((f) Smith y. Read, 1 Atk. 373. 



79 

the bankrupt upon matters that would criminate him* 
Another legislative instance of protection against penal- 
ties resulting from a discovery which it enforces, is the 
act of 7 Geo. 2. It is to be remarked, that in construing 
that act, discovery in aid of an action was confined to 
those clauses to which it is expressly given, coupled 
with protection from penalties, and it was not extended 
to the 5th and 8th sections (a). 

It remains to recal the reader's attention to the omis- 
sion irf the word lawful before that of questions. We have 
already (b) adverted to the supposed effect of the sub- 
sequent words no* having any lauful objection allowed 
by the said commissioners, upon the whole clause. If 
these terms do not in effect incorporate the word 
lawful, and connect it with the word questions, which, 
for the reasons already adduced, may be considered 
extremely doubtful, it is obvious that the whole of the 
reasoning founded upon the particular expression in 
the 5 Geo. 2, lawful questions, becomes totally irre- 
relative to the 36th section of the 6 Geo. 4. as it now 
stands, unless it should be thought, that in construing 
this particular section regard ought to be had to the 
39th section, in which the word lawful is again intro- 
duced, as connected with those questions, which, if 
the prisoner has answered, he is not to be re- 
manded (c). 

In dismissing the consideration of the 36th section of 
the 6 Geo. 4. two other questions also present them- 
selves for consideration. 1st. whether it is not rather 
anomalous in legislation to compel an individual to 
discover that he has been guilty of au offence, and 
then in the self same statute inflict a punishment upon 
him for that offence ; or, if he refuses to discover, 
making him liable to commitment perhaps eventually 
for life — *2dly, whether, under the 36th section, ques- 
tions about the bankrupt's property might not be put 
upon the authority of ex parte Meymott, ex parte Cos* 



(*) Bullock v. RicHardson, 11 Ves. 373. 

(b) Supra, cap. 3. 

(c) Vide chapter 5. post . for this section, and the comments on it. 
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sens, &c. which might tend to shew, that the bank- 
rupt had committed some other criminal act, indepen- 
dently of concealing his property. I put these ques- 
tions with diffidence. I am fully sensible of the great, 
and almost insuperable difficulties which must ever 
surround the art of legislation. If investigation 
should prove this particular section to be a wise and 
salutary provision, the public will be indebted to those 
who suggested it: if the contrary, then, it should be 
revised.* There may be very conclusive reasons in 
favour of the 36th section, taken in connection with 
thelL2thand 130th sections, which have not occurred 
to my mind. 



CHAPTER V. 



1 he books contain numerous cases respecting the 
objections which may hold to the warrant of commit- 
ment. For the more convenient distribution of the 
subject, let us consider, fit at, those objections which 
apply to the body of the warrant, and, secondly, those 
which refer to the conclusion of it. With regard to the 
objections which apply to the body of the commitment, 
the 5 Geo. 2. c. 30. s. 17. imposed the duty on the 
commissioners, if they committed any person for re- 
fusing to answer, or for not fully answering any ques- 
tion « of specifying such question in their warrant. 
The analogous clause (a) in the 6 Geo. 4. c. 16. re- 
fa) Section 39. The bill brought into the House of Commons in the 
year 1816, contained a clause to enable the commissioners to com- 
mit by 'a general form, which form is given in the bill ; and. in case 
the bankrupt should bring a habeas eorput, the commissioners were 
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Quires, " that if any person be committed by the com* 
" missioners for refusing to answer, or not fully 
" answering any question put to him by the said com- 
missioners, they shall in their warrant of commit- 
ment specify every such question." The result of 
the leading cases on the 17th section of the 5 Geo, 2, 
is, that the whole of the examination having relation 
to the question on which the commitment takes place, 
must be stated in the warrant : otherwise the court, 
which cannot go out of the return, as against the pri- 
soner (a), will have to determine the point whether 
the answer is satisfactory, on a different case from that 
which was before the commissioners (b). " Upon 
<( principle, indeed, I must confess," says Lord Eldon, 
speaking of the 5 Geo. 2, €< I do not understand this 
" act, unless it throws upon the commissioners the 
" necessity of stating all the questions and answers, as 
" far as they are applicable to the subject of commit- 
" ment" (c) . " The law seems to impose upon the 
" commissioners the duty of the severest caution as 

to return, under their hands, the examinations ; and the court, of 
judge was to re-commit, " unless it shall appear to such court, or 
" judge* that the party committed was not compellable, or ought 
" not to answer the questions so proposed to him, or her, as afore- 
" said, or had a good and sufficient reason for refusing to sign such 
"examination." This clause seems to have some merit, but 
should have comprised the case of not ful.'y auswering. See Mr. 
Mont. Exam. Sel. Cora. Ho. Com. 92. 

(a) This appears to be the distinction; and is not Cuombcs's case, 
2 Rose, 397, an authority that the court may go out of the re- 
turn in his favor ? In that ca.se, an affidavit was admitted of the 
fact, that there had been a subsequent examination. <( To that 
** fact, however, as a grutind of discharge notarising upon the writ, 
" there must be an affidavit," per Lord Eldon. But, it seems that 
where a prisoner is brought up under a habeas corpus at common 
law, he may controvert the truth of the return by affidavit, 1 Mont. 
Ba. La. 318. citing Ev parte Beakiug, 4 B and C. 136. 

(6) Ev parte Hiams, 18 Ves. 237. Ex parte Oliver, 2 Ves. 
and Beam. 244. 1 Hose, 407. Covmbc&'s ca*e, and Brown's 
case, 2 Rose, 396, 400. Sec also Crowty's case, ubi infra. Walk- 
er's case, 1 Glyu and J as. 371. Tomlin's case, ib. 373. Guddard's 
case, ib. 55. Dr.su- til v. Impty, 1 Barn, and ('res. 177, and Mr. 
Fesey's note, 19 Ves. 325. Ex parte Afeymott, 1 Atk. 196. Ex 
parte James, i Chit. Rep. 110. 

(c) CjombeSj case, ubi supra. 
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* 

" to the examinations, and that they are botirfd! Uf 
" state, not what they consider to be the result of the* 
" examination, but the questions and answers on which 
" the commitment is founded" (a). "The questions 
" and answers," observes his lordship in another 1 
case (b), " must be set forth in terms. On what 
" principle does the statute enquire that ? On this 
" principle, that the court before which the bank- 
" nipt is brought by habeas corpus may decide whether 
" the commissioners have not misunderstood the 
" effect of the questions and answers. The only 
" course for that purpose is, to return them totidem 
" verbis." " It ought not to be left to the commis- 
" sioners to select such parts of the examinations 
" alone as are unsatisfactory to them. The judge who 
" may afterwards have to decide upon such examina- 
" tions cannot be supposed to have the same means of 
" forming an opinion of the bankrupt's conduct as the 
" commissioners who have personally investigated 
" such conduct s and for this reason, it becomes still 
" more necessary to set out the whole of the exami- 
" nations upon the warrant, since that is the only 
" source from which the judge is to extract informa- 
" tion whereupon to form his opinion" (e). It has, 
on the principles developed in these extracts, been 
decided, that a commitment for an unsatisfactory 
answer was illegal when the recital of the previous 
examination did not correctly state the admissions 
upon which the question was founded (d). In 
Coombes's case, the bankrupt had been committed, and 
was again brought before the commissioners, and then 
remanded ; and it was held, that there ought to have 
been a warrant of re-commitment, or at least, a de- 
tainer, stating the cause of the recommitment ; a deci- 
sion, that was followed in Brown's case, " But then,*' 
observes Lord Eldon, • ' the difficulty is said to be ob- 
viated, inasmuch as all the questions and answers 

(a) Per Ijord Eldon, in OoddartTs case, ubl supra. 

\b) Cmwley* sense, 2 Swanst. 80. and see Ooddara"s case. 

(c) Per Lord Eldon, in Tomtom's case, 1 Glyn and Jas. 374. 

(d) Hiams, Ear parte, ubi supra. 
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" folly appear upon the proceedings. They may, or 
" they may not : but, supposing they do, and that 
" the application for a discharge upon this writ is 
« made not to the chancellor, but to a judge at cham- 
bers, by what mode can he look into the proceed- 
ings ? It is true, 1, as chancellor, am indirectly, 
perhaps, enabled to reach them ; nor do 1 say, that 
" a judge at chambers might not also compel their 
" production ; but I certainly cannot tell in what 
" manner. And even if he could (a), or if 1, upon 
" an application here, would assist him in that object, 
" still there must be a considerable interval interposed : 
" quite irreconcilable with the due administration of 
''judicial relief, upon a writ of habeas corpus. For 
" these difficulties, (although the more modern prac- 
t€ tice, 1 admit, has been different) no better remedy 
" ean be suggested, than that all the examinations, 
" with the cause of commitment, should be stated in 
" the warrant of commitment, and thus, at once, and 
" upon the face of the return, authentically and im- 
" mediately present the propriety of detention to the 
" consideration of the court. This may be done either 
" as an original warrant of commitment, or of de- 
" tainer in the nature of a supplemental warrant (6)." 
The same principle was decisive of Crowley's ctse (c), in 
which the bankrupt was committed for not answering. 
In the questions put to him, the commissioners stated 
facts of which they were informed by the deposition of 
the messenger ; but the deposition was not set forth in 
the warrant, nor did it appear to have been read to the 
bankrupt at the time of his examination (d). Under 
these circumstances, the commitment was held to be 

(a) Vide infra, cap. 7, upon the question, whether a court of law 
has any controul over the proceedings. 

(6) Caombes's case, ubi supra. The chancellor approved of the 
form in Now Ian' s case, which is inserted 2 Rose, 401. 

(c) Buck, 2G4. 2 Swanst. p. 1. S. C. In Miller's case, 2 W. 
Blackst. 883, the court of C. P. thought, that as the commission- 
ers had referred to Miller's former examination, the court had a 
right to read it to explain the commitment. 

(cf) Sedaueere, could that have made any difference, in point of 
principle, regard being had to the rule ? 
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substantially bad, and the lord chancellor intimated a 
doubt, whether if the commissioners, in committing 
a person for not answering satisfactorily, are influenced 
by extrinsic evidence, the commitment could be valid. 
But where all the examinations had been set forth in 
the warrant, but the mere fact, that the bankrupt was 
discharged at the end of one of the intermediate exami- 
nations, was not stated, the omission was considered 
to be immaterial, "I am of opinion,'* said J^ord 
EJdon, " that the non-statement of that fact is not at 
" all material, because if the commissioners at the 
" end of the sixth examination were satisfied, as far as 
" they had gone, it was their duty to discharge him : 
" but if, upon further examination into the same sub- 
" ject, they found reason to be dissatisfied with what 
they were before satisfied with, they had a right to 
commit him 5 and, the fact being stated to the 
" court, it may take it to be clear, that if the examina- 
" tion had stopped at the sixth, he ought to have been 
" discharged (a)." 

We have extracted that part of the 39th section of 
the 6 Geo. 4, which requires the commissioners; 
when they commit for a refusal to answer, or for not 
fully answering, to specify the question in their war- 
rant. We should proceed to observe, that the second 
part of the same section provides, that if any person 
so committed, should bring his habeas corpus, in order 
to be discharged from the commitment, and there 
should appear on the return of the habeas corpus any 
such insufficiency in the form of the warrant, by rea* 
son whereof he might be discharged, it shall be law* 
ful for the court, or judge, before whom he is 
brought, and such court, or judge, is required to. re- 
commit him, until he shall conform, unless he has 
fully answered all lawful questions put to him by the 
said commissioners 5 or if committed for refusing to 
be sworn, or for not signing his examination, unless 
it shall appear, that he had sufficient reason for the 
refusal. This, as well as the preceding part of the 

(a) Bromky'i case, 2 Jsc and Wal. 453. 
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ctettttj is in substance copied from the 5 Geo. 2, c. 3D» 
ti. TO. The expression unless he has fully answered alt 
htwfiil questions, as it occurs in 6 Geo* 2+ has been tie 
subject of some valuable judicial comment, of whk& 
we the moce readily avail ourselves,, since the same 
.expression, as we have just observed, is employed in 
the 6 Geo. 4. " The expression, here used {remarks 
**' C J. Abbot) is, fully answered ail lawful questions, 
" not fully answered to the satisfaction of the com/mis' 
*' sioners: and the omission of those words in thif 
<( place shews, that they were not idly introduced 
"' into, but were intended to have effect in the lfiia 
(< section. For taking the three sections (a) together,, 
te the result of the whole manifestly is, that the com* 
" missioners are in the first instance to decide for 
" themselves, and upon their own judgment, exercised 
" under the sanction of an oath, whether the answers 
4i be to their satisfaction, and to commit, if they he 
" not so : but that, as far as concerns the liberty <t 
" the subject, their decision is to. be subject, to review* 
upon the general question, whether the answers be* 
or be not satisfactory : that, for the purpose of this 
" review, the whole examination is to be set forth in 
" the warrant : and if, upon review by the superior 
" tribunals, the answers he thought satisfactory, the 
" party is to be liberated from, his imprisonment (&)»" 
We should not quit the 39th section of the 6 Geo. 4, 
without observing, that upon the 18th section of the 
5 Geo. 2, c. 30, which is virtually re-enacted in. such 
30th section, a question has frequently been made, 
whether any particular error was a formal, or sub- 
stantial defect in the warrant of commitment* the 
.court in the former instance remanding (c)* hut in the 
latter discharging the prisoner.. In Coomb**'* casety)* 
where the bankrupt had been committed, and had 
<been. again brought up, and was. then remanded, the 
want of a warrant of ceeommitmfint^ on detainer^ wm 
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Fin. 16, 17, 18, 5 Geo. 2, c. 30. 
Barn. & Cres. 176. 
(c) See Paget* case* 1 Barn. & Cres. 368. 
&) 2 Rose, 326. Fide myra, p. 82. 
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considered to be a substantial defect: and Brown' i 
cote (a) was to the same effect, In Crowley't cate (A), 
the deposition of the messenger was not, as we have 
already observed, set forth in. the warrant, though 
Inferences had been drawn from it j and such was 
considered to be a substantial defect. Cattidy't cate (e), 
"which was a commitment for not making a certain 
communication to the assignees, affords another in- 
stance of substantial defect in the warrant. 

t " Many of the other cases to Which we have referred 
$ri this chapter, are evidently cases of substantial de- 
fect in the warrant. It, perhaps, may safely be as- 
sumed, that the defect has always been treated as 
substantial, when the error has been in the body of 
the warrant, and the prisoner has been discharged in 

. consequence of it. It will be found extremely diffi- 
cult to extract from the cases any general rule by 
■which a substantial, can in all instances be distin- 
guished From . a formal defect. The cases, indeed, 
are not very satisfactory; and it is much to be de- 
sired, that the legislature itself should afford some- 
thing like an intelligible rule upon the subject. 

We should also advert to the concluding part of the 
39th section of the G Geo. 4, enabling the court, or 
Judge, when a party is brought up on habeas corput 
for not having fully answered, " if required thereto 
" by the party committed, in case the whole of the 
" examination of the party so committed shall not 
" have been slated in the warrant of commitment (to) 
" inspect and consider the whole of the examination 
" of such party, whereof any such question was a 
" part : and if it shall appear from the whole exami- 
" nation, that the answer, or answers of the party 
"committed is, or ure satisfactory, such court, or 
" judge, shall and may order the party so committed 
™ to be discharged." 

Let us now proceed to consider those objection* 
which apply to the convlution of the warrant of com- 

(I) tV«fni!„ ... ; {c)J»V«.»4. 
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fcSihnent. In Bracy's case (a), the conclusion of the) 
Warrant was, there to remain until fie conform himself 
to our authority, and be thence delivered by due course of 
taw : and, although the word conform was considered 
equivalent to the term submit, and, as Such, unob- 
jectionable, yet, according to Satkeld's report, the 
court held the return bad, and that " because the 
*' commissioners had other authorities, besides that of 
" examining, and it did not appear, but it might re- 
" quire a submission to them, in other respects, and 
" for that all powers given in restraint of liberty, must 
" be strictly pursued ; and in this case they had but a 
" special authority, and must not exceed it." In the 
Mayor of Northampton's case(b), the mayor commit- 
ted tbe churchwardens for refusing to account before 
him, and the commitment concluded, until they be 
duly discharged according to taw, instead of, until they 
shall account according to the statute (c). I refer 
to that case, for the purpose of adverting to a dis- 
tinction which serves further to develop the principle 
of the rule. " The difference is, where a man is com-. 
" mitted as a criminal, and where only for contumacy 
" (as in this case,) in refusing to do a thing required^ 
*' &c. : for, in the first case, the commitment must 
" be, until discharged according to law : but, in the 
" latter, until he comply and perform the thing re- 
" quired : for, in that case, he shall not lie until a 
" sessions, but shall be discharged upon the per- 
" formance of his duty, wherefore (as the reporter 
" adds,) the churchwardens were discharged by rule 
" of court." In HolUngshead's case (</), the conclusion 
*4>f the warrant was, that she should remain in custody 
until she should be otherwise discharged by due course of 
law : and in Nathan s case (e), the conclusion was, 

(a) Holt, 94. Carthew, 153. Comb. 390. 1 Lord Raym. 
99. 1 Salk.348. Bracey v. Harris, 5 Mod. 309; and see the 
Queen v. Green, Fortesc. 274. (b) Carthew, 152. 

(c) I presume, the 43 Eli*, c.2, is the statute alluded" to. 

(d) 2 Ld. Kay id. 851. 1 Salk. 351. 

(<•) Rex v. Nathan, 2 Stra. 880. Something was said in this, 
and in Gregory's case, 5 Mod. 368, about interrogatories : but It 
U immaterial to the state of the law, since 5 Geo, 2. ' 



ear 

Untilhe shall wkike d full and true disclosure and tifc 
eatery of his estate andefetto, or be otherwise delivered 
Jy due course of law. These conclusions were in eachr 
testance decided to he bad. In Miller's case, the' 
warrant concluded thus : until such time as he the saii 
"Thomas Miller shaft submit himself to us Me said com" 
W&ssumers, or the major part of the commissioners in the 
jatd commission named, and full answer make to the said 
commissioners to all such questions as shall be put to him 
as aforesaid, and according to the true intent and mean- 
ing df the statute, &r statutes, in that case made vnd 
prodded, some or one of them. The easel was ulti- 
iaately disposed of on another ground j but De Grey 
C. J., according to Wilson* s report (a), .said, the' 
conclusion of the warrant seemed to be wrong, but 
sm to that point he gave no opinion ; and Sir Wm\ 
Mktdkstone, according to his own report (6), said, 
that be thought the conclusion was bad, and that 
tksr%and' , 8 objection on that head had received no an? 
after* such objection being, that Miller was commit- 
ted, until he -answered all such questions as shall be' 
put to him < and if this could mean the questions that 
mod teen put to him, it then must mean all the ques- 
'0mt that had been pat, several of which were not 
efcptessed (c). C. J. De Grey, according to Black- 
stone's teport of Miller v. Seare, says, " the conclusion 
** is certainly bad, till fie chuse to answer all such ques* 
** ihns as shall be put to him" (d). It was in this Case 
.ctatended, that the warrant ought to have concluded 
as It ilkf in PenoVs case, the words of which were 
until such time as he shall submit himself to us the said 
AMmissioners, or to the major part of the said commit- 
ttonert by the said commission named and authorised, 
lurffutt answer make to our, or their satisfaction, to the 
questions so put to him by us as aforesaid (e), and this? 

<{«) 3 Wife. 42A. According to Blackstone, C. J. De Grip 
aayt, w IgWtt no opinion on the propriety of the conclusion."' 

\b) 2 W. Blackgt. 886. 

(a) Mr. Montagu, 1 Ba. La. 124, and Mr. Christian, I Ba.I*i 
3tuL treat the conclusion in Miller's ca§g as bad. 

(4) 2 W. Black*. 1144. («) 2 Burr. 1122. 



conclusion Is actual]? approved of by De Grey C. y. 1 

m delivering judgment oq Milter's case {a), 



CHAPTER VI. 



Qupposinq a com mi (meat to have taken place, we are. 
next to consider the course which the party must pur- 
sue, in order to obtain his discbarge from confinement, 
Before we advert to the tribunal which tbe party an* 
peals to when he applies to be discharged from a corn* 
mitment, founded on his not having fully and satiafac- 
torily answered, we cannot but notice the very strong, 
but equally just observations of the present lord ch*&j 
cellor, upon the peculiar difficulties of the situation is 
which the commissioners are placed, '* The language 
" of the act of parliament," (says Lord Eldon referring 
" to the 5 Geo. 2.) imposes upon the commissioners a 
" duty from which they ought to be relieved,, if tbe 
" difficulty of performing it is as great, as it appears to 

(a) 3 Will. 127. Me. Great, la his Treatise on the Bankrupt 
Law, p. SOS, et itq- if evidently dissatisfied with the final resn(t 
in Ptmt't can. He states, that Perm, Town, and T/umpnm, 
were eseented : but that " Tarn* «n the fiht and mtg pefsoii 
" who suffered legally by the hunk nipt law.'' Sosae of US rea- 
soning depend! on the word indictment not being in the 5 Geo. 2 ; 
but a inbteqaent search of the parliament roll has corrected this 
error (see 1 Ch. Ba. La. 294}. lord Ken/to*, spenklng of Per- 
TBt't eat, says, " It waa to be hoped, that the sequel of that 
" caaae woald bare been a striking eiinjplc to ill future hnnk. 
" rupts : a large sum of which Petrol lucligivi'ti so unsatisfactory 
" an account was afterwards discovered in the bottom of ■■ chair, 
" and be was executed for concealing his effects," 6T. R. 121, 
13 



i' ne to be. They mre placed in * .situation at great 
" difficulty, i& font rienjiouely thinking that the bank- 
i€ rapt has not answered to their satisfaction, they 
ff commit him, and yet he is to be discharged, because 
u he has answered, not to their satisfaction, but to the 
" satisfaction of some other jurisdiction. It is, however, 
u settled that such is the law (ft).'* it is, indeed, obvious, 
that what is perfectly satisfactory to one mind, may be 
any thing but satisfactory to another} and, therefore, it 
is not at all surprising, though it is the most unanswer- 
able argument against this state of the law, placing the 
personal liberty of the subject upon so precarious a 
footing, that " in one case the judges of the court of 
" Kings Bench thought the answer insufficient, when 
" no less a man than Chief Justice De Grey, and all the 
" other judges of the Common Pleas, adjudged it to be 
a quite sufficient <6). fl The sutojeet has not escaped 
(he attention of n very sensible man, and most irole 
writer. " In the ne*t place (says Mr. Cnlltn,) how 
" extremely vague, or rather arbitrary, 1 should say, is- 
"<ib*-oeca8ton -of the commissioners exercising their 
** tmthority. They may commit to prison, tmy one 
** who does not answer to their satisfaction. Bat what 
" shall be a satisjfoctory answer, no law defines. One 

* set of commissioners are easy and benign m their ro- 

* terpretattons : another may be captious and severe : 

* one bankrupt's answer is unsatisfactory, from its con- 
** tradiciion ; another from its evasion; and another 
" from its con/Man. All this the legislature has left 

* to chance. The judgment of the commissioners, it is- 
" true, is subject to appeal. But how is the appellate 
** tribunal to judge? only in one of two ways: either 
" by wfeai would be satisfactory, or not* to Itself, or hp 
." what it can guess of what ougfet to have been satis- 
"factory, or not, to the tmderstaamng of three other 

UO OK*m»* mm, 2 Ves. & 'beam. 249. i Rose* ilk Ibis 
^BUcfltyhfte baea lamoted Iw -tbelofd-cbanoelloivia disposing of 
fl*ht*«MM» SeeABanu JcCrea.169. 

4*} 4* UrlEUe*, i Gfrn art Jms. 54* 2S*anst» 82. 2***. 
aad Walk. 438. it has beea wppaaed, UMt^astuuikr aUafkub « 
' tm mkr , scm$ > BBi.9SX. aWils.420. 
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"persons. Bat , the court of appeal isself has nothing 
" Xo judge by, except whs* appears upon tbe return to 
"theeadeov corpus.- Ithae nnfcecen teheatxl the afe- 
" tMiMr e£ the bankrupt, the tmmmtrai hi* iuimq^ 
" tian, the many «mrecorded^eadiMM'til«tirarepiil.«ad 
" answered, or not answered? the ■ s mr see raW things, 
V that were said without questions -put ; the mlttpri<- 
" chy of circumstances which attended the emiaana* 
" tion ; tad which, if the judge of appeml himself <had 
witnessed, he might perhaps hare found, that the re- 
corded particulars, however correct ittfjhemsefaraa, 
<c were a most unfaithful representation of the genuine 
" result of the whole (aV 

To proceed, however, to the law connected with this 
part of the -subject, there have been eases ia which (par- 
ties committed have applied by petition, or motion, to 
be discharged (6); hat in several other instances the 
court has refused to proceed by petition (r). " 1 have 
" formerly, (says Lend Eldon, in Crowky's cuse(d), ex- 
" perienced great difficulties arising from a variation in 
■ f die practice^ bankrupts being brought up, sometimes 
" by writ, sometimes by order j and 1 then thought, 
" that the writ of iabetts corpus might be issued by this 
" court ia vacation) and sf so, that it was not whole* 
" some to substitute an order for an old common law- 
<( writ, which affords, perhaps, to the person brought 
" up, better security for his liberty, than the process 
" for punishing disobedience of an order of the chan- 
" cellor." But, as his lordship afterwards adds, " this 
" court has ia several instances, on petitions, ordered 
" the discharge of persons committed by the commis- 
*' sionere, sometimes ordering the commissioners to di»- 
" charge him,sometime* the$ailer, passingover the com* 

(a) Exam, before 6eL Com. Ho. Com. 86. 

(ft) Lingmd, export*, 1 Atk.240. Ex parte NewUm,, 11 Ves. 511. 
(first by motion, then by petition.) Trier's case, 8 Ves . 328 
(by motion). 

(t)£* pmie 7jm**im% 10 Ves* 106. Hiems, Bx jmtk, 18 Ves. 
.S37;airieeeA ; *«r*rA**,UVes.42S. Oliver's am, 2 Ves. 4: 
Beam. 244. 1 Rose, 407 j and see Home v. Uam 9 1 Diok, 170. 
17 Ves. 60. 

ft 2 ftwaast 10, 
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missioners,*' (referring to Ex parte James (a}, Ling* 
wort's case, Ex parte Braiht ford (6), and Mace's easeie); 
and, " before the statute of 5 6eo. 2, c. 30, 1 see, that 
M * orders for the discharge of prisoners committed. by 
"the commissioners of bankrupt were in the farm of 
" recommendation to the commissioners to discharge 
" them. It had occurred to me, that this court tiad 
c< no authority to discharge by petition, and that .the 
" right way was by writ of habeas corpus (d)." In a 
former ease, his lordship remarked, " I do not think 
*' upon reflection, that if the commissioners commit 
♦' the bankrupt for not answering to their satisfaction, 
" sitting in bankruptcy I could discharge him. They 
** have that power, and in that case 1 know it has been 
" held, and properly, that their opinion, whether the 
" answers are satisfactory, may be reviewed ; but the 
" mode is by suing out a writ of habeas corpus, and a 
" return to that, and then the lord chancellor, not un~ 
u der the bankrupt statutes, but as a law-officer having 
" a right to issue that writ by the general law, has the 
** return brought to him, as any other judge, and deter- 
" mines, the review of the conduct of the commission - 
u era in that instance not being shut out (e) ." Upon 
the whole, therefore, though the court has in some in- 
stances discharged upon petition, it appears rather 
more than questionable, whether it really has in point 
of law the power to do so ; and Mr. Montagu draws this 
inference from several of the cases* already alluded to. 
namely, " it seems that the chancellor cannot discharge 
" on petition, although by consent." (/) 

This brings- us to the writ of habeas corpus (g), which 
the 18th section of the statute of 5 Geo. 2, c. 30, and the 
correspondent clause in the G Geo. 4, c. 10, (k) reeog* 

(a) 1 P./Wms. 610. 2 Swanst. 30. N. S. C. 

fft) 2 6wan*t. 31 . ii. (c) 2 Swanst. 38. n. 

(d) 2 Swanst. 30. 72. Crowley*'* ease. 

(e) 1 1 Ves. 425. Ex parte King. 

(/) 1 Mont. B». La. 127 (2nd ed.). But hi the edition now in 
the press, Mr. Montagu treats the point as not finally settled. roF. 
l,p.&K>. ' ' ^ 

(g) See on this writ, a* founded on statute, 16 Car. 1, e. 10.— 31 
Car. 2, c. 2, and 56 Geo, 3. c. 100. (*j Section SSL 
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J&is*, virtually, as the legal mode to be pursued by pel* 
so** committed by commissioners, and desirous of be- 
ing discharged from their imprisonment, and whiok 
writ it " demandable of right from the lord chair- 
•' ceUor (a)." The application for the writ is by mo- 
tion (6). When an order is made for the writ* notice 
of it should be given to the assignees, to enable them 
to appear upon the party being brought op (c). " I 
" apprehend (observes Lord Eiden) that it is the eon* 
u atant course in the courts of law, when a person ia 
" brought up by habeas corpus, 4o hear the parties who 
"have a right to contend that the commitment was 
° proper, and, therefore, there must be some notice, 
" though I will not go so for as to say, that there may 
" not be cases, where the right to the discharge may 
" be so clear that it may be done at once (4)*" Hi* 
lordship in the same case held, that a notice on Satur-* 
day afternoon for Monday was insufficient. 

It has* after great consideration, and notwithstanding 
Jmk's case(e), been decided, that the chancellor can issue 
the writ of habeas corpus at common law in vaeatio* (/)« 
But, "the writ of habeas corpus under the 31 Cm. 2. 
" a % is perfectly different from the writ at common 
" law, .and opens to different consequences." " By the 
" lata act 66 Geo, 3. c. 1*0, authority is given to all 
" the judges to issue the writ in vacation ; but had the 
" question arisen some years ago (observes Lord <?. 
" Eldon), unless this court, as oficina JustUU*, had an* 
" thority to issue the writ, any of the king's subjects 
"might have lain in prison during the vacation (#).'* 
But, the liberty of the subject is not merely guarded by 
these provisions ; for if the judge to whom the applr* 
cation is made refuses to discharge him, it is open to 

(a*) Per Lotd Eldon, OUttr'sctue. 2 Ves. & Beam. 244. 1 Rose. 
407. 
(*) 1 Mont. 317 fed. now in press). See cases there cited. 

(c) 2 Swanst. 47, 74. Gundy 9 * cow, 19 Ves. 324. 

(d) Bromley* scat, 2 Jac. & Walk. 453. 

(e) Cited 3 Bl. Com. 132. sec* 6. Howell's St. Tr. 2 Swanst. 83. 
if) Crmfftytam, 2 Swanst. p. 1. Bock, 264. 4 lost. 81. 

(g) 2 Swanst. 10, 18. Crowley'* com. 
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the prisoner to rerfew his application before anoltne? 
court, or judge. " If 1 err (says Lord Eldon) in think' 
ing, that I cannot discharge the prisoner, he may 
have an opportunity of applying to-morrow to the 
" court of King's Bench, or Common Pleas, and in va-^ 
*' cation to each of the judges individually (a)." 

Process of contempt, as it seems, may be fsdued to 
enforce obedience to the writ of habeas corpus (b). The 
lord chancellor issues the habeas corpus, not under the 
bankrupt statutes, but as a law officer having a right 
to issue the writ by the general law, and to whom, 
therefore, the return is brought as to any other judge (c). 
' It seeins to have been held in Nowian's case, that if 
the commitment be legal, there is no discretion, in dis- 
posing of the writ of habeas corpus f to discharge upon 
'subsequent circumstances, which tended to shew, that 
no further examination could be of use to the creditors 
at large ((f). It appeared in that case, that the assignees 
'had sold their interest in the estate; but the purchaser, 
as standing in their place, would evidently have an in- 
terest in the further examination if it could be rendered 
productive of any property. Before we quit Nowhn's 
ease, we should advert to the abstract question; whether 
the commissioners eouM discharge from' the commit- 
ment, when property is wholly out of the question, and 
the assignees and creditors are' convinced, that no fur- 
ther discovery of property can be made. <r I have 
" known* (says Mr. Cuiien) the commissioners decline 
" to discharge a bankrupt, even where property was 1 
" out of the question, and the assignees and creditors 
" had disclaimed all further concern, merely because 
" they (the commissioners themselves) were not satis 4 - 
" lied of the truth and fulness ef his answers; And in 
" my conception of the law, and of the nature of our 
"duty, namely, to commit until the party shall have 



(a) GoddareTi etue, I Glyn and James, 53. 2 Darn. & Aid. 2*24. 
1 Barn. & Ores. 176. 

(b) Per Lord Eldon, 2Swanst. 73, Crowley's cate. 
e) 11 Ves. 425. See 17 Ves. 60. 

(rf) 11 Ves. 511. See 1 Mont. Ba. La. 318,319 (ed. now in- 
press) . 
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** fully answered to our satisfaction, f think that the 
" commissioners were strictly right." " The question 
" (says Mr. Christian) whether the commissioners 
" should continue their commitment when the bank- 
" rupt's answer, true or false, can lead to the discovery 
" of no further property, I should think might be an* 
swered by the following considerations : the autho- 
rity of the commissioners to commit is only to obtain 
" a more satisfactory answer for the benefit of the cre- 
" ditors ; when that benefit is fully attained, indepen- 
dently of the answer of the bankrupt, the cpmmis- 
sioners ought to discharge him, because the question 
" and the answer are no longer necessary. They ought 
" to withdraw a question which has become ineffica- 
" cious and immaterial. They have no power to com- 
mit for punishment ; and it is fitter that he should 
suffer the judicial penalties of perjury, than the inde- 
finite unavailing imprisonment under the authority of 
" the commissioners (a).'' In Crowley's case (b) the 
lord chancellor certainly takes notice of cases, in which 
the court has recommended the commissioners to dis- 
charge ; from which it must be admitted an inference 
may be drawn, that it was conceived, that they had the 
abstract power to discharge. But the form and nature 
of the commitment, are both strongly opposed to this 
inference as correct in point of law. And if the doctrine of 
Nowlans case be sound, and 3/r. Cullen's opinion be 
correct, it seems to follow, that some alteration in the 
law is Indispensible, otherwise, a person may, under 
given circumstances, be liable to a commitment for life, 
although no possible benefit can result to the bankrupt's 
estate. It is, perhaps, not easy to conoeive any objec- 
tion to the proposition, that power should be given to 
the person holding the great seal, to discharge in such a 
case from the commitment. 

(a) Exam, before Sel. Com. Ho. Com. p. 87. 1 Ch. Ba. La. 
391 : and see 1 Mont. Ba. La. 318, 319. fed. sow in press.) 

(b) 2 Swr. p, 72. . 
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CHAPTER VII. 



Jl BEftE are several other decisions more or less con- 
nected with the subject of commitment, to which we 
shall now advert, as briefly as is consistent with per- 
spicuity. 

Where the bankrupt' was committed because his 
answers were dissatisfactory, a meeting to take his fur- 
ther examination, was ordered upon his own petition, 
the chancellor observing, that " it is a commitment 
"until conformity : the form of the commitment is 
" conclusive ;" and on the ground, that the bankrupt 
bad no property, the meeting was ordered to be at the 
expence of the estate (a) . Though a similar order as to 
appointing a meeting to proceed with the examination 
was made in a subsequent case, the lord chancellor 
added, " that if he should be again committed for not 
" fully answering, ue would find it very difficult to ob- 
" tain another order to bring him up." (k) It follows 
from these cases, that if the bankrupt should be com- 
mitted, and be desirous of being brought up to be ex- 
amined, and the commissioners will not order him to 
be brought before them, that he must apply by petition 
to the lord chancellor for an order to that effect (c) j 
but before he has recourse to this step, it is incumbent 
on him to send to the commissioners stating, that he is 
ready to submit and answer (d). 

If the commissioners incur costs in the successful 
defence of an action commenced against them by a per- 
son whom they have committed, the chancellor will not 

(a) 2 Bro. C. C. 48. ex parte Graham* See Bromley* e com, U 
Dew. ft Ry. 310. 

(b) Cohen, Ex parte, 18 Yes. 294. bat Mr. Montagu, vol. 1, 2£6, 
adds a qumre to this passage. 

(c) See also Other's case, 2 Yes. & Beam. 244. 1 Rose, 4ft(. 
(</) Rex v. Jackson, 6 T. R. 654, per Butter, J. 



restrain them from proceeding against the assignee* 
upon their covenant, notwithstanding the latter have* 
not any effects (a). In Gregory** case, which occurred 
before the statute of 5 Geo. 2, the bankrupt was com- 
mitted for not answering. He obtained- a habeas cor* 
pus, and applied to the court of King's Bench to be difr* 
charged upon producing affidavits that he had made a 
discovery, but the court refused for that reason to dis>« 
charge him, though it did discharge him on the ground; 
that the provisions of 1 Jac. 1. c. 15. with respect to 
interrogatories had not been complied with (6). 

The chancellor has controul over the proceedings in 
bankruptcy, and can order such proceedings to be pro* 
duced in any other court, if necessary for the purposes 
of justice. In ex parte Bernal, the chancellor accord*' 
ingly ordered the proceedings under a commission of 
bankruptcy, though the commission had been super- 
seded, to be produced at the hearing of a cause in the 
Court of Chancery in Ireland, with a view to evidence 
from the bankrupt's examination, which formed part 
of such proceedings ; but his lordship stated, that the 
application was not^af course, and, he observed, that 
there was considerable question, how far the examina- 
tion could be received in evidence, " attending to the 
" circumstance, that the bankrupt is called upon to 
" pass his examination ; and farther, that the com- 
" mission has been superseded" (c). In ex parte 
Chater(d) 9 two persons were examined before the 
commissioners, who refused to permit them to keep' 
-memorandums of their examinations. The assignees 
having afterwards brought an action against these* 
persons, they petitioned, that the assignees might be 
directed to furnish them with copies of their examina- 
tions, but the chancellor refused to make the order, 

(a) Ex parte Linthwaitc, 16 Ves. 234. 

(6) 5 Mod. 368. In Natkmts com, 2 Stnu 880, something was 
said about interrogatories, quite immaterial to the state of the. 
law, since the passing of the 5 Geo. 2. 

(c) 11 Yes. 557. See 1 Ch. Ba. La* 386, on this case, and ex 
parte Itmee, Back, 327. 

(d) Buck. 290. 

x 
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' faying, that " applications of this kind were properly 
" made to the discretion of the lord chancellor, who, 
" as the circumstances required, would either grant, 
" or withhold." 

"The court exercises a discretion upon applications 
not only with respect to the production, but also with 
respect to the inspection of the proceedings. In Boden 
T. De}low (a) the assignees, suspecting that the bank* 
nipt had concealed his property, examined several of 
his relations before the commissioners, and afterwards 
filed their bill against such relations for disco vary, A 
motion having been made on the part of the defen- 
dants, that they might be at liberty to take copies of 
their examinations, in order to make their answers 
consistent, Lord Hardwcke refused the motion, ob- 
serving, that truth was uppermost, and that he would 
not give such .leave merely for the security of the 
defendants. 

It has sometimes been a question, whether courts 
of law have any controul over the proceedings ; but 
the better opinion seems to be, that they have not, and 
cannot either order their production, or direct copies 
of them to be furnished (ft). 

It has been at other times contended, that a bank- 
rupt under commitment was disqualified from making 
an application to supersede the cqmmission, prob- 
ably by analogy to the rule of practice in courts 
bf equity, that a person in contempt cannot be heard, 
until he has cleared his contempt (c)/ In ex parte 
'Bean (d) it was held, that a bankrupt under commit- 
ment for not answering could not, even with the 
Consent of all the creditors who had proved, super* 
sede his commission ; for that, " being under a com- 



(a) 1 Atk. 389. (Mr. Saunders's ed.) 

(b) Brtcey's case, I Ld. Ray in. 153. (See 1 Mont. Ba. La, 
307. ed. now in press.) Bluck v. Thorn, 4 Campb. 192. Per Ld. 
EUenborough. "The proceedings are kept for the benefit of tbe 
" creditors, and I know of, no right to inspect them as public 
." documents." See also 2 Rose, 399. 2 Swanst. 75, &c. 

(c) Ord. Ch. (ed. Beam.) 35, & note 124. 

(d) 17 Ves. 47. 
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* x mitment for not answering to the satisfaction of thd 
commissioners, he must be considered, as guilty of 
a great offence.'* In ex parte M'Gennis(a) the 
bankrupt under a similar commitment prayed a super- 
sedeas upon objections to the trading, a circumstance 
which did not exist in ex parte Bean, for in that case 
the validity of the commission was not disputed. The 
chancellor in ex parte M'Gennis said, that the bankrupt 
had a right to petition for the purpose of superseding, 
and he directed an issue. The principle of this deci- 
sion receives support from the doctrine of ex parte 
James (fc), a case in which, according to the law of 
that day, there was no good petitioning creditor's 
debt. When an objection was made against the dia* 
charge of the bankrupt, who had been imprisoned by 
some of the creditors, until he had perfected his exami- 
nation, "the court held the contrary: for it did not 
" appear, that the bankrupt was in contempt, or had 
" refused to be examined : if he had, yet when the 
commission of bankruptcy was irregularly sued out, 
there ought not to be any proceedings upon it by 
" way of examining the bankrupt, or otherwise.*' In 
the subsequent case of ex parte Brown (c) the commis- 
sion was, with the consent of the creditors, superseded 
on the petition of the bankrupt, who was under com* 
mitment for not answering, he undertaking to bring 
no action, and to confirm the sales made by the assig- 
nees. In the latter case the validity of the commis^ 
sion was not questioned. It seems on the whole, 1st. 
that a bankrupt, where he disputes the validity of the 
commission may, though under commitment, petition 
for a supersedeas : 2ndly, that though he does hot dis- 
pute its validity, he may, with the consent of all his 
creditors, though he is under commitment, apply to 
supersede, if he will undertake to bring no action, and 
to confirm the sales made by his assignees. 

If the commission be superseded, the commitment 
falls with it 3 the authority for keeping the party in 

(a) 16 Ves, 289. 1 Rose, 84. (6) 1 P. Wins. 610. 

• (c) 2 Swanst. 290. 
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epatody Jans eeased,.and he must be discharged (a), /it 
ifrnjlar result will follow, the commission having been 
irregularly sued out(fr). 

i In Page'* ease (c) it was held, that after the issuing 
of /the writ, of habeas corpus and before the return' tor 
\% $ the -commissioners may, if necessary/ make a fresh 
warrant ■ stating more folly the cause for detaining 
the bankrupt in custody, and that such warrant may, 

Swords of reference, - incorporate *he formal parts 
ike -first warrant. 

,-As commissioners of bankrupt have but a limited' 
authority, and all . powers in • restraint of the' pergonal 
Mbertv of the subject are viewed by the courts of cam- 
men law with much jealousy, it seems .to have .been 
qutieratood at an early period of. Che bankrupt law, 
that. where the commissioners* committed, any person, 
they; were liable^ if they exceeded their authority, to 
an taction (d), although the following passage in -one 
of: the reports of Braceys case(e), may seem to cast some 
Ijtftle doubt upon the point : " something was said , at 
"the bar of an action of false imprisonment, hut, Holt 
" C. J. replied, there is no colour for an action *>f false 
''cjmprisoiimentj where an officer commits aueh avmisfr' 
" take,, or slip" (/). In Dyer v. Missing (g), it was 
held* that an action of trespass and felse jctprlsonjnent 
qnuU be .maintained against commissioners for eom- 
mftpmg £ person, who had been, summoned but did 

(«) :&» pmrteBrmvm, * Swaast. 290. Qumtf, bewefW, if he 
saoajd not apply for an order ? 

<ff\ J£r juris Jamtt, 1 P-W-mr. 610. Amis. 
(e) 1 $aro, ft {?res.364. Tbe same case decided* that a com- 
nl^ftietit Jby a justice of peace under 5 Ge*. 2. c 30. a. 14. of tbe 
bankrupt, mulUhcthtUbe Hisrhitrged by ate co*r*eofUtic t \*bm&. 

tjfl tymya's &ep. 80. 1 Ld.Aayin. 467. Groe** # V «w, .2 
1V3U.JMM. Perkin v. Proctor. In the bi|l before the House of 
Commons in ^he year 1813, there was a clause under which tbe 
eommistkmero were not to be liable to actions, but were to be pro> 
letted a* the lodge* vi frmtmhuter IMl. 

tU) (^Mnbefbacb, page 390. 

(/) Hie mistake, or slip, seems to hare been in the terms of 
the conclusion of the warrant* in respect of which the prisoner 
was discharged. 

(g) 2 W. Blackst. 1085. 
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not attend on the day. The decision appears entirely 
to rest on the circumstance, (hat the commissioner* 
had not followed the particular directions of the statute 
1 Jac. 1. c. 15, and had, therefore, no power to com- 
mit. It was not denied in Battye v. Gresley (a), that 
an action of trespass and false imprisonment would lie 
against commissioners, but the court did not conceive, 
the commissioners had in that instance exceeded their 
powers within the statute of James, and the abstract 
question was, therefore, not decided. -In Miller v. 
Seare(b), it was held by the court of Common Pleas, 
that an action of "false imprisonment would lie 
against commissioners of bankrupt for an illegal 
exercise of their discretion, in improperly committing 
" a bankrupt who had made a satisfactory answer. 
This is the summary of that case as given by the re* 
porter. 1 do not stop to consider this doctrine, or to 
comment upon the obviously pernicious effect it must 
have had upon the administration in bankruptcy, if it 
had been acquiesced in as law. The authority of the 
case itself was expressly brought under the considera- 
tion of the court of King's Bench in Doswell v. Impey (c), 
which seems, after solemn argument and great delibe- 
ration, to have overruled Miller v. Seare. In Doswell 
v. Impsy it was decided, that commissioners of bank- 
rupt are not liable to an action of trespass, for commit* 
ing a person who does not answer to their satisfaction 
when examined before them touching the estate and 
effects of a bankrupt. C. /. Abbot, in delivering the 
judgment of the court, stated the* first question to be, 
whether supposing the court to think the answers 
given by the plaintiff satisfactory, an action of trespass 1 
vi et armis could be maintained. " The general .ride 
" of law (ohserved the chief justice) as to actions of 
" trespass against persons having a limited authority., 
" (and commissioners of bankrupt are such persons) is. 
44 plain and clear. If they do any act beyond the limit 
" of their authority, they thereby subject themselves 

(a) 8 East, 319. (6) 3 W. Black*. U4L ' 

{c) 1 Barn. &Crea. 163. 
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"to an action of trespass | btft if Ae act be4aae 
m aftfein the limit of their authority, although it may 
mr be done through an erroneous* or mistaken judg- 
ement, they are not thereby liable to wick actio*" 
After adverting to the caseof mtler ▼. Seore, and stating: 
that the question most be decided, as ft did 'not appear 
to have i>een in that instance, by l e fcrcncc to the 
statut es, which he reviews in an aMe and impartial 
manner, and observing that the statute -of J mum \ 9 
had not given the commissioners sufficient authority 
to obtain a discovery, the chief justice -adds, "a fnr- 
** ther and more compulsory power was n e cess ary t* 
" attain die object : this was one of the ddfceta of 
''former laws that required to be supplied. This 
" defect will be supplied by the construction that'we 
* now give to the statute of George 2, but ft will not he 
" supplied, or, at least, not perfectly supplied, if the 
40 corumissiopers must acquiesce in such answers as 
" jihe examinant may chase to give, although ua*- 
~" satisfactory to them, at the peril of an action to try, 
•* whether they are satisfactory to others ; for, if they 
" acquiesce, there is no other power that can enforce 
" a better answer. This construction also will alone 
" give effect to all the words of the statute. Upon 
" the other construction, the words to the satisfettiom 
n of the said commissioners, will be wholly inoperative, 
" and the statute will be interpreted, as if ft contained 
" only the words, shall not fatly aimcer aH Utmfut 
" questions put to him> upon which words, if they stexxt 
" alone, the commissioners would be subject to a» 
" action pf trespass for committing a person, who, in 
" the opinion of a superior court, should be thought 
" to have made a full answer, because their authority 
" would be limited to the commitment of those alone 
" who do npt fully answer.*' In the course of other 
important observations, the chief justice remarks, " it 
•' will be observed, that w"e give our opinion only upon 
" an action of trespass, as the present is, and upon the 
" authority given to the commissioners by the statute 
" on this particular subject of examination and answer ., 
" The abuse of that authority, if any such shall occur* 
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May Undoubtedly be punished by a **hntoal proseca* 
tioo. Of the remedy to aparty aggrieved by an no 
-tkronpofl the case, we forbear to apeak, because tf» 
audi question is at present laefore us, end because* in 
" the nevetal instances that have been brought beroflr 
€i tke yndgt* by fateot corpta* no malevolent, or cri* 
u miioai i hi te n fc hm Ins ever appeared. " He afterward* 
adds* "-tot judgment in the present case is founded 
•• upon the words of the statute, <as *e understand and 
" construe theoa." 

The act of ti Geo. 4, c. 16, which passed since this 1 
decision was pronounced, has several provisions with 
respect to actions against ooranussMmers. " In the act 
" of parliament which passed thiring the late sessions 
" upon the bankrupt laws (observes Aft. Montagu in hi* 
'•' evidence before the chancery commission), there are 
' ' various provisions respecting the mode of bringing 
" actions against commissioners, which seem to imply, 
" that an action may be maintained : but, 1 am at a 
" loss to discover, bow they can apply, supposing; 
" this case in Barnewall and Creswell (Jiotwdl v» Im- 
" pey) to be law, and that it is law is indisputable." 
But it is observed by Mr. Grant (a), alluding to Doty- 
well v. Impey* and speaking of the commissioners, that 
" they are not now held liable to an action of trespass 
" for committing on an examination, with which, in 
" the honest exercise of their judgment, they are dis* 
" satisfied, and which some other tribunal may after- 
" wards think satisfactory. But, for any such irre-. 
" gularity as would £all under the bend of excess of 
' ' jurisdiction, they are still as liable as before : sub* 
u ject only to those provisions in the new bankrupt 
" ace,' which limit the time of bringing actions agaiftsfr 
" commissioners, and also entitle them to some ad- 
" vantages in defending actions." The latter appears 
to be the more correct view of Dosuell v. Impey, taken 
in connection with the 6 Geo. 4, which it is the more 
necessary to remark, because the extensive know- 
ledge, and deservedly great reputation of Mr. Montagu 

(«) Evid. before Chanc. Coma. 
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in every branch of the bankrupt law, are calculated t& 
add great weight to aJL his opinions : and in a new" 
edition of his valuable work on the bankrupt law, now* 
in the press, he refers to Denoell v. Impey, in support 
of the doctrine, that " trespass- does not lie against 
" commissioners for commitment upon, answers un- 
" satisfactory to them, to legal questions proposed by 
" them 5 but if they act beyond the limit of their autho~ 
" rity, they are liable to an> action of trespass, and 
upon an abuse of authority may be punished by a 
criminal prosecution (a)*" &ot adverting more 
particularly to the provisions in the new act witfe 
respect to actions against commissioners, we should 
not omit to notice the 40th section y that in every 
action in respect of any. commitment brought by the 
bankrupt, or person committed) the court, or judge- 
before which, or whom, such action is tried, shall, if 
thereto required by the defendant in such action, in 
case the whole examination shall not have been stated 
in the warrant, inspect and consider the whole of 
euch examination ; and if upon such inspection and 
consideration it shall appear to such court, or judge, 
that the party was lawfully committed, the defendant 
in such actiori shall have the same benefit therefrom, 
as if the whole of such examination had been stated 
therein. We must not quit this part of the subject 
without noticing, that where a bankrupt had been 
nonsuited in the King'* Bench on the ground of his not 
being prepared with evidence to prove the validity of 
a former commission, the court of Common Pleas, in 
an action for the same cause, stayed the. proceedings 
until the plaintiff paid the costs of the former action (6); 
A learned and laborious author on the bankrupt 
law, as it stood previously, to the late statute, lays it 
down, when speaking of the bankrupt himself,, that 
his "refusal to submit to be examined is itself a ca~ 
" pital felony (e)." He cites no authority for this, 

(a) 1 Vol. p. 320. 
(b) Crawley v. Impey, 8 Taunt. 407. 2 Moore, 46a. 
<c) 1 Cfa. Ba. La. .392. 
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proposition, which starids totally hlctependent of his 
having, or not hairing surrendered ; add it 1s the doc- 
trine of a case subsequently detertaindd, that a bantc- 
rapt who had surrendered ttf hid commission was odtf 
guilty of felony within the '6 Geo. 2, c. 30, though he 
refused to answer question* concerning liis property (a)* 

That case, when it came before eleven out of the' 
twelve judges, was productive of a difference of opt- 
nion amongst them, eight of the judges thinking that 
it did not, and three of them that it 'did, antodnt to 
feforty. The argument of the counsel for the prisoner 
will, probably, be considered by those who have 0e<- 
casion to -consult it, as conclusive of die question 1 . 

In a recent case, the bankrupt had been committed, 
and after several examinations had been remanded for 
not answering to the satisfaction of the commissioners. 
He then applied for a mandamus ' to be directed to the 
commissioners to examine him, stating his readiness 
to make the disclosures required of him. The court 
of King's Bench granted it, but directed the writ not 
to issue without an order from a judge, after the 
bankrupt had suggested the grounds upon which he 
desired to be further examined, and their refusal (5J'. 

The commitment is a criminal process, or, at least, 
partakes of the nature of such process. It has, there* 
fore, been decided by the court of King's Bench, that 
a person who was committed to Newgate by commis- 
sioners of bankrupt for not answering certain ques- 
tions, must, for the purpose of being surrendered by 
his bail in a civil suit, be brought up by a habeas 
corpus ad subjiciendum, issued on the crown side of tlje 
court, on which side also must be taken the subse- 
quent rule for his surrender in the action, his commit, 
ment pro forma to the marshal!, and his recommit- 
ment to Newgate, charged with the several matters (e). 

(a) The King v. Page, 1 Brad, and Bing. 308. 7 Price, fflff. 
S. C. See 112th section of 6 Geo. 4, c. 16. 

(b) Bromley's case ,3 Dow. & Ry. 310. Quaere, if petition were 
not the more proper course, instead of application for mamlanms. 
Ex parte Graham, 2 Bro. C. C. 48. Cohen, ex parte, 18 Ves. 294. 

(c) Tayhr's case, 3 East. 232. 
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Where (he party is fa custody upon pre vjon* process*, 
it seems that the issuing of the warrant by the com-' 
missioners will not amount to an imprisonment by 
them, unless it operate to the confinement of the party 
within narrower bounds («). 

The 6 Geo. 4, c. 36, 8.* 38, subjects the gaolef to 
whose custody any bankrupt, or other person has been- 
committed, to a penalty of 5001., in case he shall suf- 
fer an escape ; a provision drawn from the 5 Geo. 2* 
e. 30, 8 18. But it was the doctrine of a case decided 
long before the 5 Geo. 2. passed, that the sheriff was 
liable to an action by a creditor, if he suffered the 
bankrupt, who had been committed by the commis- 
sioners for not answering, to eseape (6). 

(a) 2 Stark. N. P. a 261. 

(6) iiames v. Carey, l.Roll. Rep. it.—Lt east des Viscounts dt 
Bristoll. Moore, 834, S. C. 
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A. 

Act of Bankruptcy, witness to, may be committed, 7, 10. 

_____ $ witness to, may be compelled to produce 

books, &c. 10. 
Action, as to, against commissioners, 100, 104. 
Affi rm ati oN, Quaker refusing, commitment for, 22. 
Answer, refusal to give, ground of commitment, 24, 25. 
Answering fully, refusal as to, ground of commitment, 30* 
Answers must be full, and satisfactory, 31, 85, 

when they need not be positive, 34. 

how far they embody the questions, 36,37. 

direct to single questions, no ground of commitment, 37. 

— — refusal to sign, commitment for, 38* 

— — to questions tending to criminate, as to, 44. 

Assignees, as to commitment of, 12, 21, 40. 
«— as to commissioners suing, 96. 

B. 

Balance Sheet, as to commitment for not producing, 25. 

Bankrupt, first liable to commitment under 1 Jac.\, 4, 

• may be committed under 5 Qeo. 4., 11, 20,30, 38, 

39,41. 

, his wife may be committed, 6, 7, 11, 21, 29, 38, 39. 

, whether he can be compelled to criminate himself,50. 

may be examined after his certificate, 77 • 

— concealing property, as to punishment of, 77, 

, as to meeting to take further examination of ,[96. 

■■ , as to his examination being defeated by agreement, 

13. 

-------------- as to his being discharged on affidavit, 97. 

- — under commitment, whether he can apply to super- 

sede, 98. 

Belief, how far sufficient in answer, 33,34,35. 



•- contrasted with knowledge, or recollection, 35. 



Books, &c, witnesses, &c. may be compelled to produce, 10. 

, as to commitment of witnesses, &c. for not producing, 39* 

— , as to commitment of assignees for not producing, 40. 
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c. 



Certificate, after, bankrupt committed for not attending assign 

nees, &c. 41. 
_— — , after, bankrupt maybe examined, 75. 
Commissioners, whether they can delegate power to examine 

26, 28. 

cannot commit for prevarication, 42. 



- cannot commit for misbehaviour, ib, 

- cannot commit by way of punishment, 2, 42. 
-, as to their suing assignees, 96. 

., as to actions against, 100. 



Commitment, not for punishment, 2, 42. 
, not for prevarication, 42. 
__——., not for misbehaviour, 42. 
■ ■ - statutory history of, 2. 

> first introduced by 1 Jac. 1,4. 

____ of bankrupt's wife, 6, 7, 11, 20, 21, 29, 38, 39. 

of witnesses, 7, 20, 30, 38, 39, 40. 

— - of other persons under 6 Geo* 4. 11 ? 26, 30, 38, 39, 



40. 



of bankrupt, 11, 20, 30, 38, 39, 41. 

of assignees, 12, 91 , 40. 

different grounds of, 21 . 

for refusing to be sworn and examined, 21. 

for refusing to produce balance sheet, 25w 

for not fully answering, 30. 



— for refusing to sign answer, Ac. 38. 

of witnesses, &c. for refusing to produce books> 



&c. 10, 39. 

. of assignees, for refusing to produce books, &c. 40 . 

— of bankrupt after certificate, for not attending as- 



signees, 41. 

— — , order for, in absence of party, good, 43. 

-, warrant of, dated on day of examination, though. 



made after, good, ib. 

. ■ i ■ whether comprised in power to examine, 20 . 

, objections to warrant of, 80, 85. 

, as to discharge from, 89. 



- , as to conclusion of warrant of, 86. 

— for not fully answering, what it must contain, 80,8 1» 

— falls by supersedeas of commission, 99. 
falls, if commission be irregular, 100. 



Concealment by bankrupt, punishment of, 77. 
Conclusion of warrant of commitment, objections to, 86. 
Counsel, as to witness, &c. being allowed, 16, 17. 
Creditor, party being, not preliminary objection to examina- 
tion, 12, 
Criminatory Questions, as to compelling answers to, 44. 
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D. 

Demurring to Questions, as to, 17, 18, SI. 

Discharge from Commitment, mo4e of effecting, 89, 96, 97. 

E. 

Escape, how far gaoler liable for, 106. 
Examination, who are liable to, under 6 Geo. 4, 11. 

■» , not preliminary objection to, that party is cre- 
ditor, 12. 

of bankrupt, when, and when not to be defeated by 



agreement by friends, 13. 

may be confined by chancellor to particular sub* 



jects, 16. 

— 9 whether power of, comprises power to commit, 20. 

•, whether commissioners can delegate their power 



of, 26, 28. 

— , refusal to sign* commitment for, 38. 

.whether power of, authorises to examine booki, 40. 



Examined, refusal to be, commitment for, 24, 25. 

F. 

Felony, whether refusal by bankrupt to be examined, he, or 
not, 104. 

G. 

Gaoler, how far liable for escape, 106. 

H. 

Habeas Corpus, party to be remanded on, if only error in forro,84* 

■ — may issue in vacation, 92, 93. 

« demandable of right, 93. 

— — obtained on motion, ib, 

'■ " notice of application for, must be given, 93. 

■' — application, if refused, may be renewed before 

another judge, ib, 

— how obedience to maybe enforced, 94. 

—, whether under it party can be discharged on 

subsequent circumstances, ib, 

J. 

Interrogatories, need not be in writing, 16. 

L. 

Lawful Questions, 22, 30, 70. 

— — — , opinions of counsel on meaning of, 71, 73. 

Lawful Objection to question, 31. 
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M. 

Materiality of question, as to, 70. 
Misbehaviour, not ground of commitment, 42. 



O. 

Objection, lawful, to question, 31. 

Opinions of Counsel on words, " lawful question," 71, 73. 

P. 

Papers, see Books. 

Petition, whether court can judge of question put to bankrupt 

on, 51. 
— — — , whethercourt can discharge from commitment, on, 91*' 
Prevarication, not ground of commitment, 42. 
Proceedings, as tocontroul of chancellor over, 97. 

, whether courts of law hare controul over, 98. 
Punishment, not ground of commitment, 2, 42. 
Purchaser, how far compelled to answer, 47. 

Q. 

Quaker, refusing to affirm, commitment of, 22* 
Questions, lawful, 22, 30, 70, 71, 73. 
, as to materiality of, 70. 

, as to lawful objection to, 31. 

, how far answers embody, 37. 

— *—■ singly followed by direct answers, as to, i6, 

R. 

Recommitment on error in form of warrant, 82. 
Refusal to be Sworn, commitment for, 23. 

S. 

Smuggling, as to examination concerning, 51,59. 

Sworn, refusal to be, commitment for, 23. 

Supersede, whether bankrupt under commitment can apply to, 98* 

Supersedeas of Commission, commitment falls with, 99. 

T. 

Trading, witness to, may be committed, 10, 21, 30, 38, 39, 40. 

, witness to may be compelled to produce books, &c. 

10,39. 

W. 

Warrant of Apprehension for examination, 18,39. 
Warrant of Commitment, insufficiency in form of, 10, 85. 

■ — , as to date of, 43. 
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■ 

Warrant or Comhitment, what it mast contain, 80, 81. 

, as to formal defect in, 10, 85. 
— , as to substantial defect in, 86. 

____ . , as to objections to body of, 80. 

_— — , as to objections to conclusion of, 86. 

— — — , when it amounts to imprison- 

ment, 106. 
Witnesses, as to their being committed, see Commitment, 

• , as to their having counsel, 16, 17. 

, whether they can be compelled to criminate them* 

selres, 44. 



THE END. 



W. Fople, Printet, 
67. Chancery Lro*. 
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